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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 101. Definitions

Except as otherwise provided in this title, as used in this title, the following terms and their variant
forms mean the following:

An “anonymous work” is a work on the copies or phonorecords of which no natural person is
identified as author.

An “architectural work” is the design of a building as embodied in any tangible medium of
expression, including a building, architectural plans, or drawings. The work includes the overall
form as well as the arrangement and composition of spaces and elements in the design, but does
not include individual standard features.

“Audiovisual works” are works that consist of a series of related images which are intrinsically
intended to be shown by the use of machines, or devices such as projectors, viewers, or electronic
equipment, together with accompanying sounds, if any, regardless of the nature of the material
objects, such as films or tapes, in which the works are embodied.

The “Berne Convention” is the Convention for the Protection of Literary and Artistic Works, signed
at Berne, Switzerland, on September 9, 1886, and all acts, protocols, and revisions thereto.

The “best edition” of a work is the edition, published in the United States at any time before the
date of deposit, that the Library of Congress determines to be most suitable for its purposes.

A person’s “children” are that person’s immediate offspring, whether legitimate or not, and any
children legally adopted by that person.

A “collective work” is a work, such as a periodical issue, anthology, or encyclopedia, in which a
number of contributions, constituting separate and independent works in themselves, are assembled
into a collective whole.

A “compilation” is a work formed by the collection and assembling of preexisting materials or of
data that are selected, coordinated, or arranged in such a way that the resulting work as a whole
constitutes an original work of authorship. The term “compilation” includes collective works.

A “computer program” is a set of statements or instructions to be used directly or indirectly in a
computer in order to bring about a certain result.

“Copies” are material objects, other than phonorecords, in which a work is fixed by any method
now known or later developed, and from which the work can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. The term “copies” includes
the material object, other than a phonorecord, in which the work is first fixed.

“Copyright owner”, with respect to any one of the exclusive rights comprised in a copyright, refers
to the owner of that particular right.

A “Copyright Royalty Judge” is a Copyright Royalty Judge appointed under section 802 of this
title, and includes any individual serving as an interim Copyright Royalty Judge under such section.

A work is “created” when it is fixed in a copy or phonorecord for the first time; where a work is
prepared over a period of time, the portion of it that has been fixed at any particular time constitutes
the work as of that time, and where the work has been prepared in different versions, each version
constitutes a separate work.
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A “derivative work” is a work based upon one or more preexisting works, such as a translation,
musical arrangement, dramatization, fictionalization, motion picture version, sound recording,
art reproduction, abridgment, condensation, or any other form in which a work may be recast,
transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or
other modifications which, as a whole, represent an original work of authorship, is a “derivative
work”.

A “device”, “machine”, or “process” is one now known or later developed.

A “digital transmission” is a transmission in whole or in part in a digital or other non-analog format.

To “display” a work means to show a copy of it, either directly or by means of a film, slide,
television image, or any other device or process or, in the case of a motion picture or other
audiovisual work, to show individual images nonsequentially.

An “establishment” is a store, shop, or any similar place of business open to the general public
for the primary purpose of selling goods or services in which the majority of the gross square feet
of space that is nonresidential is used for that purpose, and in which nondramatic musical works
are performed publicly.

The term “financial gain” includes receipt, or expectation of receipt, of anything of value, including
the receipt of other copyrighted works.

A work is “fixed” in a tangible medium of expression when its embodiment in a copy or
phonorecord, by or under the authority of the author, is sufficiently permanent or stable to permit
it to be perceived, reproduced, or otherwise communicated for a period of more than transitory
duration. A work consisting of sounds, images, or both, that are being transmitted, is “fixed” for
purposes of this title if a fixation of the work is being made simultaneously with its transmission.

A “food service or drinking establishment” is a restaurant, inn, bar, tavern, or any other similar
place of business in which the public or patrons assemble for the primary purpose of being served
food or drink, in which the majority of the gross square feet of space that is nonresidential is used
for that purpose, and in which nondramatic musical works are performed publicly.

The “Geneva Phonograms Convention” is the Convention for the Protection of Producers of
Phonograms Against Unauthorized Duplication of Their Phonograms, concluded at Geneva,
Switzerland, on October 29, 1971.

The “gross square feet of space” of an establishment means the entire interior space of that
establishment, and any adjoining outdoor space used to serve patrons, whether on a seasonal basis
or otherwise.

The terms “including” and “such as” are illustrative and not limitative.

An “international agreement” is—
(1)  the Universal Copyright Convention;
(2)  the Geneva Phonograms Convention;
(3)  the Berne Convention;
(4)  the WTO Agreement;
(5)  the WIPO Copyright Treaty;
(6)  the WIPO Performances and Phonograms Treaty; and
(7)  any other copyright treaty to which the United States is a party.
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A “joint work” is a work prepared by two or more authors with the intention that their contributions
be merged into inseparable or interdependent parts of a unitary whole.

“Literary works” are works, other than audiovisual works, expressed in words, numbers, or other
verbal or numerical symbols or indicia, regardless of the nature of the material objects, such
as books, periodicals, manuscripts, phonorecords, film, tapes, disks, or cards, in which they are
embodied.

The term “motion picture exhibition facility” means a movie theater, screening room, or other
venue that is being used primarily for the exhibition of a copyrighted motion picture, if such
exhibition is open to the public or is made to an assembled group of viewers outside of a normal
circle of a family and its social acquaintances.

“Motion pictures” are audiovisual works consisting of a series of related images which, when
shown in succession, impart an impression of motion, together with accompanying sounds, if any.

To “perform” a work means to recite, render, play, dance, or act it, either directly or by means of
any device or process or, in the case of a motion picture or other audiovisual work, to show its
images in any sequence or to make the sounds accompanying it audible.

A “performing rights society” is an association, corporation, or other entity that licenses the public
performance of nondramatic musical works on behalf of copyright owners of such works, such
as the American Society of Composers, Authors and Publishers (ASCAP), Broadcast Music, Inc.
(BMI), and SESAC, Inc.

“Phonorecords” are material objects in which sounds, other than those accompanying a motion
picture or other audiovisual work, are fixed by any method now known or later developed, and
from which the sounds can be perceived, reproduced, or otherwise communicated, either directly
or with the aid of a machine or device. The term “phonorecords” includes the material object in
which the sounds are first fixed.

“Pictorial, graphic, and sculptural works” include two-dimensional and three-dimensional works
of fine, graphic, and applied art, photographs, prints and art reproductions, maps, globes, charts,
diagrams, models, and technical drawings, including architectural plans. Such works shall include
works of artistic craftsmanship insofar as their form but not their mechanical or utilitarian aspects
are concerned; the design of a useful article, as defined in this section, shall be considered a
pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates
pictorial, graphic, or sculptural features that can be identified separately from, and are capable of
existing independently of, the utilitarian aspects of the article.

For purposes of section 513, a “proprietor” is an individual, corporation, partnership, or other
entity, as the case may be, that owns an establishment or a food service or drinking establishment,
except that no owner or operator of a radio or television station licensed by the Federal
Communications Commission, cable system or satellite carrier, cable or satellite carrier service or
programmer, provider of online services or network access or the operator of facilities therefor,
telecommunications company, or any other such audio or audiovisual service or programmer now
known or as may be developed in the future, commercial subscription music service, or owner
or operator of any other transmission service, shall under any circumstances be deemed to be a
proprietor.

A “pseudonymous work” is a work on the copies or phonorecords of which the author is identified
under a fictitious name.
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“Publication” is the distribution of copies or phonorecords of a work to the public by sale or
other transfer of ownership, or by rental, lease, or lending. The offering to distribute copies or
phonorecords to a group of persons for purposes of further distribution, public performance, or
public display, constitutes publication. A public performance or display of a work does not of itself
constitute publication.

To perform or display a work “publicly” means—
(1)  to perform or display it at a place open to the public or at any place where a substantial number of
persons outside of a normal circle of a family and its social acquaintances is gathered; or
(2)  to transmit or otherwise communicate a performance or display of the work to a place specified
by clause (1) or to the public, by means of any device or process, whether the members of the public
capable of receiving the performance or display receive it in the same place or in separate places and
at the same time or at different times.

“Registration”, for purposes of sections 205 (c)(2), 405, 406, 410 (d), 411, 412, and 506 (e), means
a registration of a claim in the original or the renewed and extended term of copyright.

“Sound recordings” are works that result from the fixation of a series of musical, spoken, or other
sounds, but not including the sounds accompanying a motion picture or other audiovisual work,
regardless of the nature of the material objects, such as disks, tapes, or other phonorecords, in
which they are embodied.

“State” includes the District of Columbia and the Commonwealth of Puerto Rico, and any territories
to which this title is made applicable by an Act of Congress.

A “transfer of copyright ownership” is an assignment, mortgage, exclusive license, or any other
conveyance, alienation, or hypothecation of a copyright or of any of the exclusive rights comprised
in a copyright, whether or not it is limited in time or place of effect, but not including a nonexclusive
license.

A “transmission program” is a body of material that, as an aggregate, has been produced for the
sole purpose of transmission to the public in sequence and as a unit.

To “transmit” a performance or display is to communicate it by any device or process whereby
images or sounds are received beyond the place from which they are sent.

A “treaty party” is a country or intergovernmental organization other than the United States that
is a party to an international agreement.

The “United States”, when used in a geographical sense, comprises the several States, the District
of Columbia and the Commonwealth of Puerto Rico, and the organized territories under the
jurisdiction of the United States Government.

For purposes of section 411, a work is a “United States work” only if—
(1)  in the case of a published work, the work is first published—

(A)  in the United States;
(B)  simultaneously in the United States and another treaty party or parties, whose law grants a term
of copyright protection that is the same as or longer than the term provided in the United States;
(C)  simultaneously in the United States and a foreign nation that is not a treaty party; or
(D)  in a foreign nation that is not a treaty party, and all of the authors of the work are nationals,
domiciliaries, or habitual residents of, or in the case of an audiovisual work legal entities with
headquarters in, the United States;
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(2)  in the case of an unpublished work, all the authors of the work are nationals, domiciliaries, or
habitual residents of the United States, or, in the case of an unpublished audiovisual work, all the authors
are legal entities with headquarters in the United States; or
(3)  in the case of a pictorial, graphic, or sculptural work incorporated in a building or structure, the
building or structure is located in the United States.

A “useful article” is an article having an intrinsic utilitarian function that is not merely to portray
the appearance of the article or to convey information. An article that is normally a part of a useful
article is considered a “useful article”.

The author’s “widow” or “widower” is the author’s surviving spouse under the law of the author’s
domicile at the time of his or her death, whether or not the spouse has later remarried.

The “WIPO Copyright Treaty” is the WIPO Copyright Treaty concluded at Geneva, Switzerland,
on December 20, 1996.

The “WIPO Performances and Phonograms Treaty” is the WIPO Performances and Phonograms
Treaty concluded at Geneva, Switzerland, on December 20, 1996.

A “work of visual art” is—
(1)  a painting, drawing, print, or sculpture, existing in a single copy, in a limited edition of 200 copies
or fewer that are signed and consecutively numbered by the author, or, in the case of a sculpture, in
multiple cast, carved, or fabricated sculptures of 200 or fewer that are consecutively numbered by the
author and bear the signature or other identifying mark of the author; or
(2)  a still photographic image produced for exhibition purposes only, existing in a single copy that is
signed by the author, or in a limited edition of 200 copies or fewer that are signed and consecutively
numbered by the author.

A work of visual art does not include—
(A) (i)  any poster, map, globe, chart, technical drawing, diagram, model, applied art, motion

picture or other audiovisual work, book, magazine, newspaper, periodical, data base,
electronic information service, electronic publication, or similar publication;
(ii)  any merchandising item or advertising, promotional, descriptive, covering, or packaging
material or container;
(iii)  any portion or part of any item described in clause (i) or (ii);

(B)  any work made for hire; or
(C)  any work not subject to copyright protection under this title.

A “work of the United States Government” is a work prepared by an officer or employee of the
United States Government as part of that person’s official duties.

A “work made for hire” is—
(1)  a work prepared by an employee within the scope of his or her employment; or
(2)  a work specially ordered or commissioned for use as a contribution to a collective work, as a
part of a motion picture or other audiovisual work, as a translation, as a supplementary work, as a
compilation, as an instructional text, as a test, as answer material for a test, or as an atlas, if the
parties expressly agree in a written instrument signed by them that the work shall be considered a work
made for hire. For the purpose of the foregoing sentence, a “supplementary work” is a work prepared
for publication as a secondary adjunct to a work by another author for the purpose of introducing,
concluding, illustrating, explaining, revising, commenting upon, or assisting in the use of the other
work, such as forewords, afterwords, pictorial illustrations, maps, charts, tables, editorial notes, musical
arrangements, answer material for tests, bibliographies, appendixes, and indexes, and an “instructional
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text” is a literary, pictorial, or graphic work prepared for publication and with the purpose of use in
systematic instructional activities.

In determining whether any work is eligible to be considered a work made for hire under paragraph (2),
neither the amendment contained in section 1011(d) of the Intellectual Property and Communications
Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 106–113, nor the deletion
of the words added by that amendment—

(A)  shall be considered or otherwise given any legal significance, or
(B)  shall be interpreted to indicate congressional approval or disapproval of, or acquiescence in,
any judicial determination,

by the courts or the Copyright Office. Paragraph (2) shall be interpreted as if both section 2(a)(1) of the Work
Made For Hire and Copyright Corrections Act of 2000 and section 1011(d) of the Intellectual Property and
Communications Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law 106–113,
were never enacted, and without regard to any inaction or awareness by the Congress at any time of any
judicial determinations.

The terms “WTO Agreement” and “WTO member country” have the meanings given those terms
in paragraphs (9) and (10), respectively, of section 2 of the Uruguay Round Agreements Act.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2541; Pub. L. 96–517, § 10(a), Dec. 12, 1980,
94 Stat. 3028; Pub. L. 100–568, § 4(a)(1), Oct. 31, 1988, 102 Stat. 2854; Pub. L. 101–650, title VI, §
 602, title VII, § 702, Dec. 1, 1990, 104 Stat. 5128, 5133; Pub. L. 102–307, title I, § 102(b)(2), June 26,
1992, 106 Stat. 266; Pub. L. 102–563, § 3(b), Oct. 28, 1992, 106 Stat. 4248; Pub. L. 104–39, § 5(a), Nov.
1, 1995, 109 Stat. 348; Pub. L. 105–80, § 12(a)(3), Nov. 13, 1997, 111 Stat. 1534; Pub. L. 105–147, §
 2(a), Dec. 16, 1997, 111 Stat. 2678; Pub. L. 105–298, title II, § 205, Oct. 27, 1998, 112 Stat. 2833; Pub.
L. 105–304, title I, § 102(a), Oct. 28, 1998, 112 Stat. 2861; Pub. L. 106–44, § 1(g)(1), Aug. 5, 1999,
113 Stat. 222; Pub. L. 106–113, div. B, § 1000(a)(9) [title I, § 1011(d)], Nov. 29, 1999, 113 Stat. 1536,
1501A–544; Pub. L. 106–379, § 2(a), Oct. 27, 2000, 114 Stat. 1444; Pub. L. 107–273, div. C, title III, §
 13210(5), Nov. 2, 2002, 116 Stat. 1909; Pub. L. 108–419, § 4, Nov. 30, 2004, 118 Stat. 2361; Pub. L.
109–9, title I, § 102(c), Apr. 27, 2005, 119 Stat. 220; Pub. L. 111–295, § 6(a), Dec. 9, 2010, 124 Stat.
3181.)

Historical and Revision Notes

house report no. 94–1476

The significant definitions in this section will be mentioned or summarized in connection with the provisions to which
they are most relevant.

References in Text

Section 1011(d) of the Intellectual Property and Communications Omnibus Reform Act of 1999, referred to in
definition of “work made for hire”, is section 1000 (a)(9) [title I, § 1011(d)] of Pub. L. 106–113, which amended par.
(2) of that definition. See 1999 Amendment note below.

Section 2(a)(1) of the Work Made For Hire and Copyright Corrections Act of 2000, referred to in definition of “work
made for hire”, is section 2(a)(1) of Pub. L. 106—379, which amended par. (2) of that definition. See 2000 Amendment
note below.

Section 2 of the Uruguay Round Agreements Act, referred to in definitions of “WTO Agreement” and “WTO member
country”, is classified to section 3501 of Title 19, Customs Duties.

Amendments

2010—Pub. L. 111–295, § 6(a)(3), transferred the definition of “food service or drinking establishment” to appear
after the definition of “fixed”.

Pub. L. 111–295, § 6(a)(2), transferred the definition of “motion picture exhibition facility” to appear after the
definition of “Literary works”.
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 102. Subject matter of copyright: In general

(a)  Copyright protection subsists, in accordance with this title, in original works of authorship fixed in
any tangible medium of expression, now known or later developed, from which they can be perceived,
reproduced, or otherwise communicated, either directly or with the aid of a machine or device. Works
of authorship include the following categories:

(1)  literary works;
(2)  musical works, including any accompanying words;
(3)  dramatic works, including any accompanying music;
(4)  pantomimes and choreographic works;
(5)  pictorial, graphic, and sculptural works;
(6)  motion pictures and other audiovisual works;
(7)  sound recordings; and
(8)  architectural works.

(b)  In no case does copyright protection for an original work of authorship extend to any idea,
procedure, process, system, method of operation, concept, principle, or discovery, regardless of the
form in which it is described, explained, illustrated, or embodied in such work.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2544; Pub. L. 101–650, title VII, § 703, Dec. 1,
1990, 104 Stat. 5133.)

Historical and Revision Notes

house report no. 94–1476

Original Works of Authorship. The two fundamental criteria of copyright protection—originality and fixation in
tangible form are restated in the first sentence of this cornerstone provision. The phrase “original works or authorship,”
which is purposely left undefined, is intended to incorporate without change the standard of originality established by
the courts under the present copyright statute. This standard does not include requirements of novelty, ingenuity, or
esthetic merit, and there is no intention to enlarge the standard of copyright protection to require them.

In using the phrase “original works of authorship,” rather than “all the writings of an author” now in section 4 of
the statute [section 4 of former title 17], the committee’s purpose is to avoid exhausting the constitutional power of
Congress to legislate in this field, and to eliminate the uncertainties arising from the latter phrase. Since the present
statutory language is substantially the same as the empowering language of the Constitution [Const. Art. I, § 8, cl.
8], a recurring question has been whether the statutory and the constitutional provisions are coextensive. If so, the
courts would be faced with the alternative of holding copyrightable something that Congress clearly did not intend to
protect, or of holding constitutionally incapable of copyright something that Congress might one day want to protect.
To avoid these equally undesirable results, the courts have indicated that “all the writings of an author” under the
present statute is narrower in scope than the “writings” of “authors” referred to in the Constitution. The bill avoids this
dilemma by using a different phrase—“original works of authorship”—in characterizing the general subject matter
of statutory copyright protection.

The history of copyright law has been one of gradual expansion in the types of works accorded protection, and the
subject matter affected by this expansion has fallen into two general categories. In the first, scientific discoveries and
technological developments have made possible new forms of creative expression that never existed before. In some
of these cases the new expressive forms—electronic music, filmstrips, and computer programs, for example—could
be regarded as an extension of copyrightable subject matter Congress had already intended to protect, and were thus
considered copyrightable from the outset without the need of new legislation. In other cases, such as photographs,
sound recordings, and motion pictures, statutory enactment was deemed necessary to give them full recognition as
copyrightable works.

Authors are continually finding new ways of expressing themselves, but it is impossible to foresee the forms that these
new expressive methods will take. The bill does not intend either to freeze the scope of copyrightable subject matter
at the present stage of communications technology or to allow unlimited expansion into areas completely outside the
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 106. Exclusive rights in copyrighted works

Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights
to do and to authorize any of the following:

(1)  to reproduce the copyrighted work in copies or phonorecords;
(2)  to prepare derivative works based upon the copyrighted work;
(3)  to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer
of ownership, or by rental, lease, or lending;
(4)  in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the copyrighted work publicly;
(5)  in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial,
graphic, or sculptural works, including the individual images of a motion picture or other audiovisual
work, to display the copyrighted work publicly; and
(6)  in the case of sound recordings, to perform the copyrighted work publicly by means of a digital
audio transmission.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2546; Pub. L. 101–318, § 3(d), July 3, 1990, 104
Stat. 288; Pub. L. 101–650, title VII, § 704(b)(2), Dec. 1, 1990, 104 Stat. 5134; Pub. L. 104–39, § 2, Nov.
1, 1995, 109 Stat. 336; Pub. L. 106–44, § 1(g)(2), Aug. 5, 1999, 113 Stat. 222; Pub. L. 107–273, div. C,
title III, § 13210(4)(A), Nov. 2, 2002, 116 Stat. 1909.)

Historical and Revision Notes

house report no. 94–1476

General Scope of Copyright. The five fundamental rights that the bill gives to copyright owners—the exclusive rights of
reproduction, adaptation, publication, performance, and display—are stated generally in section 106. These exclusive
rights, which comprise the so-called “bundle of rights” that is a copyright, are cumulative and may overlap in some
cases. Each of the five enumerated rights may be subdivided indefinitely and, as discussed below in connection with
section 201, each subdivision of an exclusive right may be owned and enforced separately.

The approach of the bill is to set forth the copyright owner’s exclusive rights in broad terms in section 106, and then
to provide various limitations, qualifications, or exemptions in the 12 sections that follow. Thus, everything in section
106 is made “subject to sections 107 through 118”, and must be read in conjunction with those provisions.

The exclusive rights accorded to a copyright owner under section 106 are “to do and to authorize” any of the activities
specified in the five numbered clauses. Use of the phrase “to authorize” is intended to avoid any questions as to the
liability of contributory infringers. For example, a person who lawfully acquires an authorized copy of a motion picture
would be an infringer if he or she engages in the business of renting it to others for purposes of unauthorized public
performance.

Rights of Reproduction, Adaptation, and Publication. The first three clauses of section 106, which cover all rights under
a copyright except those of performance and display, extend to every kind of copyrighted work. The exclusive rights
encompassed by these clauses, though closely related, are independent; they can generally be characterized as rights of
copying, recording, adaptation, and publishing. A single act of infringement may violate all of these rights at once, as
where a publisher reproduces, adapts, and sells copies of a person’s copyrighted work as part of a publishing venture.
Infringement takes place when any one of the rights is violated: where, for example, a printer reproduces copies without
selling them or a retailer sells copies without having anything to do with their reproduction. The references to “copies
or phonorecords,” although in the plural, are intended here and throughout the bill to include the singular (1 U.S.C. § 1).

Reproduction.—Read together with the relevant definitions in section 101, the right “to reproduce the copyrighted work
in copies or phonorecords” means the right to produce a material object in which the work is duplicated, transcribed,
imitated, or simulated in a fixed form from which it can be “perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device.” As under the present law, a copyrighted work would be infringed by
reproducing it in whole or in any substantial part, and by duplicating it exactly or by imitation or simulation. Wide
departures or variations from the copyrighted work would still be an infringement as long as the author’s “expression”
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,
including such use by reproduction in copies or phonorecords or by any other means specified
by that section, for purposes such as criticism, comment, news reporting, teaching (including
multiple copies for classroom use), scholarship, or research, is not an infringement of copyright.
In determining whether the use made of a work in any particular case is a fair use the factors to
be considered shall include—

(1)  the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;
(2)  the nature of the copyrighted work;
(3)  the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
(4)  the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2546; Pub. L. 101–650, title VI, § 607, Dec. 1,
1990, 104 Stat. 5132; Pub. L. 102–492, Oct. 24, 1992, 106 Stat. 3145.)

Historical and Revision Notes

house report no. 94–1476

General Background of the Problem. The judicial doctrine of fair use, one of the most important and well-established
limitations on the exclusive right of copyright owners, would be given express statutory recognition for the first time
in section 107. The claim that a defendant’s acts constituted a fair use rather than an infringement has been raised
as a defense in innumerable copyright actions over the years, and there is ample case law recognizing the existence
of the doctrine and applying it. The examples enumerated at page 24 of the Register’s 1961 Report, while by no
means exhaustive, give some idea of the sort of activities the courts might regard as fair use under the circumstances:
“quotation of excerpts in a review or criticism for purposes of illustration or comment; quotation of short passages in a
scholarly or technical work, for illustration or clarification of the author’s observations; use in a parody of some of the
content of the work parodied; summary of an address or article, with brief quotations, in a news report; reproduction
by a library of a portion of a work to replace part of a damaged copy; reproduction by a teacher or student of a small
part of a work to illustrate a lesson; reproduction of a work in legislative or judicial proceedings or reports; incidental
and fortuitous reproduction, in a newsreel or broadcast, of a work located in the scene of an event being reported.”

Although the courts have considered and ruled upon the fair use doctrine over and over again, no real definition of the
concept has ever emerged. Indeed, since the doctrine is an equitable rule of reason, no generally applicable definition
is possible, and each case raising the question must be decided on its own facts. On the other hand, the courts have
evolved a set of criteria which, though in no case definitive or determinative, provide some gauge for balancing the
equities. These criteria have been stated in various ways, but essentially they can all be reduced to the four standards
which have been adopted in section 107: “(1) the purpose and character of the use, including whether such use is of
a commercial nature or is for nonprofit educational purposes; (2) the nature of the copyrighted work; (3) the amount
and substantiality of the portion used in relation to the copyrighted work as a whole; and (4) the effect of the use upon
the potential market for or value of the copyrighted work.”

These criteria are relevant in determining whether the basic doctrine of fair use, as stated in the first sentence of
section 107, applies in a particular case: “Notwithstanding the provisions of section 106, the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any other means specified by that section,
for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use),
scholarship, or research, is not an infringement of copyright.”

The specific wording of section 107 as it now stands is the result of a process of accretion, resulting from the long
controversy over the related problems of fair use and the reproduction (mostly by photocopying) of copyrighted
material for educational and scholarly purposes. For example, the reference to fair use “by reproduction in copies or
phonorecords or by any other means” is mainly intended to make clear that the doctrine has as much application to
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 108. Limitations on exclusive rights: Reproduction by libraries and archives

(a)  Except as otherwise provided in this title and notwithstanding the provisions of section 106, it is
not an infringement of copyright for a library or archives, or any of its employees acting within the
scope of their employment, to reproduce no more than one copy or phonorecord of a work, except as
provided in subsections (b) and (c), or to distribute such copy or phonorecord, under the conditions
specified by this section, if—

(1)  the reproduction or distribution is made without any purpose of direct or indirect commercial
advantage;
(2)  the collections of the library or archives are

(i)   open to the public, or
(ii)   available not only to researchers affiliated with the library or archives or with the
institution of which it is a part, but also to other persons doing research in a specialized
field; and

(3)  the reproduction or distribution of the work includes a notice of copyright that appears on the
copy or phonorecord that is reproduced under the provisions of this section, or includes a legend
stating that the work may be protected by copyright if no such notice can be found on the copy or
phonorecord that is reproduced under the provisions of this section.

(b)  The rights of reproduction and distribution under this section apply to three copies or phonorecords
of an unpublished work duplicated solely for purposes of preservation and security or for deposit for
research use in another library or archives of the type described by clause (2) of subsection (a), if—

(1)  the copy or phonorecord reproduced is currently in the collections of the library or archives;
and
(2)  any such copy or phonorecord that is reproduced in digital format is not otherwise distributed
in that format and is not made available to the public in that format outside the premises of the
library or archives.

(c)  The right of reproduction under this section applies to three copies or phonorecords of a published
work duplicated solely for the purpose of replacement of a copy or phonorecord that is damaged,
deteriorating, lost, or stolen, or if the existing format in which the work is stored has become obsolete,
if—

(1)  the library or archives has, after a reasonable effort, determined that an unused replacement
cannot be obtained at a fair price; and
(2)  any such copy or phonorecord that is reproduced in digital format is not made available to
the public in that format outside the premises of the library or archives in lawful possession of
such copy.

For purposes of this subsection, a format shall be considered obsolete if the machine or device necessary
to render perceptible a work stored in that format is no longer manufactured or is no longer reasonably
available in the commercial marketplace.
(d)  The rights of reproduction and distribution under this section apply to a copy, made from the
collection of a library or archives where the user makes his or her request or from that of another library
or archives, of no more than one article or other contribution to a copyrighted collection or periodical
issue, or to a copy or phonorecord of a small part of any other copyrighted work, if—

(1)  the copy or phonorecord becomes the property of the user, and the library or archives has had
no notice that the copy or phonorecord would be used for any purpose other than private study,
scholarship, or research; and
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(2)  the library or archives displays prominently, at the place where orders are accepted, and
includes on its order form, a warning of copyright in accordance with requirements that the Register
of Copyrights shall prescribe by regulation.

(e)  The rights of reproduction and distribution under this section apply to the entire work, or to a
substantial part of it, made from the collection of a library or archives where the user makes his or her
request or from that of another library or archives, if the library or archives has first determined, on
the basis of a reasonable investigation, that a copy or phonorecord of the copyrighted work cannot be
obtained at a fair price, if—

(1)  the copy or phonorecord becomes the property of the user, and the library or archives has had
no notice that the copy or phonorecord would be used for any purpose other than private study,
scholarship, or research; and
(2)  the library or archives displays prominently, at the place where orders are accepted, and
includes on its order form, a warning of copyright in accordance with requirements that the Register
of Copyrights shall prescribe by regulation.

(f)  Nothing in this section—
(1)  shall be construed to impose liability for copyright infringement upon a library or archives or
its employees for the unsupervised use of reproducing equipment located on its premises: Provided,
That such equipment displays a notice that the making of a copy may be subject to the copyright
law;
(2)  excuses a person who uses such reproducing equipment or who requests a copy or phonorecord
under subsection (d) from liability for copyright infringement for any such act, or for any later use
of such copy or phonorecord, if it exceeds fair use as provided by section 107;
(3)  shall be construed to limit the reproduction and distribution by lending of a limited number
of copies and excerpts by a library or archives of an audiovisual news program, subject to clauses
(1), (2), and (3) of subsection (a); or
(4)  in any way affects the right of fair use as provided by section 107, or any contractual obligations
assumed at any time by the library or archives when it obtained a copy or phonorecord of a work
in its collections.

(g)  The rights of reproduction and distribution under this section extend to the isolated and unrelated
reproduction or distribution of a single copy or phonorecord of the same material on separate occasions,
but do not extend to cases where the library or archives, or its employee—

(1)  is aware or has substantial reason to believe that it is engaging in the related or concerted
reproduction or distribution of multiple copies or phonorecords of the same material, whether made
on one occasion or over a period of time, and whether intended for aggregate use by one or more
individuals or for separate use by the individual members of a group; or
(2)  engages in the systematic reproduction or distribution of single or multiple copies or
phonorecords of material described in subsection (d): Provided, That nothing in this clause prevents
a library or archives from participating in interlibrary arrangements that do not have, as their
purpose or effect, that the library or archives receiving such copies or phonorecords for distribution
does so in such aggregate quantities as to substitute for a subscription to or purchase of such work.

(h) (1)  For purposes of this section, during the last 20 years of any term of copyright of a published
work, a library or archives, including a nonprofit educational institution that functions as such,
may reproduce, distribute, display, or perform in facsimile or digital form a copy or phonorecord
of such work, or portions thereof, for purposes of preservation, scholarship, or research, if such
library or archives has first determined, on the basis of a reasonable investigation, that none of the
conditions set forth in subparagraphs (A), (B), and (C) of paragraph (2) apply.
(2)  No reproduction, distribution, display, or performance is authorized under this subsection if—

(A)  the work is subject to normal commercial exploitation;
(B)  a copy or phonorecord of the work can be obtained at a reasonable price; or
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(C)  the copyright owner or its agent provides notice pursuant to regulations promulgated by
the Register of Copyrights that either of the conditions set forth in subparagraphs (A) and (B)
applies.

(3)  The exemption provided in this subsection does not apply to any subsequent uses by users
other than such library or archives.

(i)  The rights of reproduction and distribution under this section do not apply to a musical work,
a pictorial, graphic or sculptural work, or a motion picture or other audiovisual work other than an
audiovisual work dealing with news, except that no such limitation shall apply with respect to rights
granted by subsections (b), (c), and (h), or with respect to pictorial or graphic works published as
illustrations, diagrams, or similar adjuncts to works of which copies are reproduced or distributed in
accordance with subsections (d) and (e).

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2546; Pub. L. 102–307, title III, § 301, June 26,
1992, 106 Stat. 272; Pub. L. 105–80, § 12(a)(4), Nov. 13, 1997, 111 Stat. 1534; Pub. L. 105–298, title I, §
 104, Oct. 27, 1998, 112 Stat. 2829; Pub. L. 105–304, title IV, § 404, Oct. 28, 1998, 112 Stat. 2889; Pub.
L. 109–9, title IV, § 402, Apr. 27, 2005, 119 Stat. 227.)

Historical and Revision Notes

house report no. 94–1476

Notwithstanding the exclusive rights of the owners of copyright, section 108 provides that under certain conditions it
is not an infringement of copyright for a library or archives, or any of its employees acting within the scope of their
employment, to reproduce or distribute not more than one copy or phonorecord of a work, provided (1) the reproduction
or distribution is made without any purpose of direct or indirect commercial advantage and (2) the collections of the
library or archives are open to the public or available not only to researchers affiliated with the library or archives,
but also to other persons doing research in a specialized field, and (3) the reproduction or distribution of the work
includes a notice of copyright.

Under this provision, a purely commercial enterprise could not establish a collection of copyrighted works, call itself
a library or archive, and engage in for-profit reproduction and distribution of photocopies. Similarly, it would not
be possible for a non-profit institution, by means of contractual arrangements with a commercial copying enterprise,
to authorize the enterprise to carry out copying and distribution functions that would be exempt if conducted by the
non-profit institution itself.

The reference to “indirect commercial advantage” has raised questions as to the status of photocopying done by or for
libraries or archival collections within industrial, profit-making, or proprietary institutions (such as the research and
development departments of chemical, pharmaceutical, automobile, and oil corporations, the library of a proprietary
hospital, the collections owned by a law or medical partnership, etc.).

There is a direct interrelationship between this problem and the prohibitions against “multiple” and “systematic”
photocopying in section 108 (g)(1) and (2). Under section 108, a library in a profitmaking organization would not
be authorized to:

(a) use a single subscription or copy to supply its employees with multiple copies of material relevant to their work; or

(b) use a single subscription or copy to supply its employees, on request, with single copies of material relevant to their
work, where the arrangement is ‘’systematic” in the sense of deliberately substituting photocopying for subscription
or purchase; or

(c) use “interlibrary loan” arrangements for obtaining photocopies in such aggregate quantities as to substitute for
subscriptions or purchase of material needed by employees in their work.

Moreover, a library in a profit-making organization could not evade these obligations by installing reproducing
equipment on its premises for unsupervised use by the organization’s staff.

Isolated, spontaneous making of single photocopies by a library in a for-profit organization, without any systematic
effort to substitute photocopying for subscriptions or purchases, would be covered by section 108, even though the
copies are furnished to the employees of the organization for use in their work. Similarly, for-profit libraries could
participate in interlibrary arrangements for exchange of photocopies, as long as the reproduction or distribution was not
“systematic.” These activities, by themselves, would ordinarily not be considered “for direct or indirect commercial
advantage,” since the “advantage” referred to in this clause must attach to the immediate commercial motivation behind
the reproduction or distribution itself, rather than to the ultimate profit-making motivation behind the enterprise in
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 109. Limitations on exclusive rights: Effect of transfer of particular copy or
phonorecord

(a)  Notwithstanding the provisions of section 106 (3), the owner of a particular copy or phonorecord
lawfully made under this title, or any person authorized by such owner, is entitled, without the authority
of the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord.
Notwithstanding the preceding sentence, copies or phonorecords of works subject to restored copyright
under section 104A that are manufactured before the date of restoration of copyright or, with respect to
reliance parties, before publication or service of notice under section 104A (e), may be sold or otherwise
disposed of without the authorization of the owner of the restored copyright for purposes of direct or
indirect commercial advantage only during the 12-month period beginning on—

(1)  the date of the publication in the Federal Register of the notice of intent filed with the Copyright
Office under section 104A (d)(2)(A), or
(2)  the date of the receipt of actual notice served under section 104A (d)(2)(B),

whichever occurs first.
(b) (1) (A)  Notwithstanding the provisions of subsection (a), unless authorized by the owners of

copyright in the sound recording or the owner of copyright in a computer program (including
any tape, disk, or other medium embodying such program), and in the case of a sound recording
in the musical works embodied therein, neither the owner of a particular phonorecord
nor any person in possession of a particular copy of a computer program (including any
tape, disk, or other medium embodying such program), may, for the purposes of direct or
indirect commercial advantage, dispose of, or authorize the disposal of, the possession of that
phonorecord or computer program (including any tape, disk, or other medium embodying
such program) by rental, lease, or lending, or by any other act or practice in the nature of
rental, lease, or lending. Nothing in the preceding sentence shall apply to the rental, lease, or
lending of a phonorecord for nonprofit purposes by a nonprofit library or nonprofit educational
institution. The transfer of possession of a lawfully made copy of a computer program by
a nonprofit educational institution to another nonprofit educational institution or to faculty,
staff, and students does not constitute rental, lease, or lending for direct or indirect commercial
purposes under this subsection.
(B)  This subsection does not apply to—

(i)  a computer program which is embodied in a machine or product and which cannot be
copied during the ordinary operation or use of the machine or product; or
(ii)  a computer program embodied in or used in conjunction with a limited purpose
computer that is designed for playing video games and may be designed for other
purposes.

(C)  Nothing in this subsection affects any provision of chapter 9 of this title.
(2) (A)  Nothing in this subsection shall apply to the lending of a computer program for nonprofit

purposes by a nonprofit library, if each copy of a computer program which is lent by
such library has affixed to the packaging containing the program a warning of copyright in
accordance with requirements that the Register of Copyrights shall prescribe by regulation.
(B)  Not later than three years after the date of the enactment of the Computer Software Rental
Amendments Act of 1990, and at such times thereafter as the Register of Copyrights considers
appropriate, the Register of Copyrights, after consultation with representatives of copyright
owners and librarians, shall submit to the Congress a report stating whether this paragraph
has achieved its intended purpose of maintaining the integrity of the copyright system while
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providing nonprofit libraries the capability to fulfill their function. Such report shall advise the
Congress as to any information or recommendations that the Register of Copyrights considers
necessary to carry out the purposes of this subsection.

(3)  Nothing in this subsection shall affect any provision of the antitrust laws. For purposes of
the preceding sentence, “antitrust laws” has the meaning given that term in the first section of the
Clayton Act and includes section 5 of the Federal Trade Commission Act to the extent that section
relates to unfair methods of competition.
(4)  Any person who distributes a phonorecord or a copy of a computer program (including any
tape, disk, or other medium embodying such program) in violation of paragraph (1) is an infringer
of copyright under section 501 of this title and is subject to the remedies set forth in sections 502,
503, 504, and 505. Such violation shall not be a criminal offense under section 506 or cause such
person to be subject to the criminal penalties set forth in section 2319 of title 18.

(c)  Notwithstanding the provisions of section 106 (5), the owner of a particular copy lawfully made
under this title, or any person authorized by such owner, is entitled, without the authority of the
copyright owner, to display that copy publicly, either directly or by the projection of no more than one
image at a time, to viewers present at the place where the copy is located.
(d)  The privileges prescribed by subsections (a) and (c) do not, unless authorized by the copyright
owner, extend to any person who has acquired possession of the copy or phonorecord from the copyright
owner, by rental, lease, loan, or otherwise, without acquiring ownership of it.
(e)  Notwithstanding the provisions of sections 106 (4) and 106 (5), in the case of an electronic
audiovisual game intended for use in coin-operated equipment, the owner of a particular copy of such
a game lawfully made under this title, is entitled, without the authority of the copyright owner of the
game, to publicly perform or display that game in coin-operated equipment, except that this subsection
shall not apply to any work of authorship embodied in the audiovisual game if the copyright owner of
the electronic audiovisual game is not also the copyright owner of the work of authorship.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2548; Pub. L. 98–450, § 2, Oct. 4, 1984, 98 Stat.
1727; Pub. L. 100–617, § 2, Nov. 5, 1988, 102 Stat. 3194; Pub. L. 101–650, title VIII, §§ 802, 803, Dec.
1, 1990, 104 Stat. 5134, 5135; Pub. L. 103–465, title V, § 514(b), Dec. 8, 1994, 108 Stat. 4981; Pub. L.
105–80, § 12(a)(5), Nov. 13, 1997, 111 Stat. 1534; Pub. L. 110–403, title II, § 209(a)(1), Oct. 13, 2008,
122 Stat. 4264.)

Historical and Revision Notes

house report no. 94–1476

Effect on Further Disposition of Copy or Phonorecord. Section 109 (a) restates and confirms the principle that, where
the copyright owner has transferred ownership of a particular copy or phonorecord of a work, the person to whom the
copy or phonorecord is transferred is entitled to dispose of it by sale, rental, or any other means. Under this principle,
which has been established by the court decisions and section 27 of the present law [section 27 of former title 17],
the copyright owner’s exclusive right of public distribution would have no effect upon anyone who owns “a particular
copy or phonorecord lawfully made under this title” and who wishes to transfer it to someone else or to destroy it.

Thus, for example, the outright sale of an authorized copy of a book frees it from any copyright control over its resale
price or other conditions of its future disposition. A library that has acquired ownership of a copy is entitled to lend
it under any conditions it chooses to impose. This does not mean that conditions on future disposition of copies or
phonorecords, imposed by a contract between their buyer and seller, would be unenforceable between the parties as a
breach of contract, but it does mean that they could not be enforced by an action for infringement of copyright. Under
section 202 however, the owner of the physical copy or phonorecord cannot reproduce or perform the copyrighted
work publicly without the copyright owner’s consent.

To come within the scope of section 109 (a), a copy or phonorecord must have been “lawfully made under this title,”
though not necessarily with the copyright owner’s authorization. For example, any resale of an illegally “pirated”
phonorecord would be an infringement, but the disposition of a phonorecord legally made under the compulsory
licensing provisions of section 115 would not.
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 110. Limitations on exclusive rights: Exemption of certain performances and displays

Notwithstanding the provisions of section 106, the following are not infringements of copyright:
(1)  performance or display of a work by instructors or pupils in the course of face-to-face teaching
activities of a nonprofit educational institution, in a classroom or similar place devoted to instruction,
unless, in the case of a motion picture or other audiovisual work, the performance, or the display of
individual images, is given by means of a copy that was not lawfully made under this title, and that the
person responsible for the performance knew or had reason to believe was not lawfully made;
(2)  except with respect to a work produced or marketed primarily for performance or display as part
of mediated instructional activities transmitted via digital networks, or a performance or display that is
given by means of a copy or phonorecord that is not lawfully made and acquired under this title, and
the transmitting government body or accredited nonprofit educational institution knew or had reason to
believe was not lawfully made and acquired, the performance of a nondramatic literary or musical work
or reasonable and limited portions of any other work, or display of a work in an amount comparable
to that which is typically displayed in the course of a live classroom session, by or in the course of a
transmission, if—

(A)  the performance or display is made by, at the direction of, or under the actual supervision of an
instructor as an integral part of a class session offered as a regular part of the systematic mediated
instructional activities of a governmental body or an accredited nonprofit educational institution;
(B)  the performance or display is directly related and of material assistance to the teaching content
of the transmission;
(C)  the transmission is made solely for, and, to the extent technologically feasible, the reception
of such transmission is limited to—

(i)  students officially enrolled in the course for which the transmission is made; or
(ii)  officers or employees of governmental bodies as a part of their official duties or
employment; and

(D)  the transmitting body or institution—
(i)  institutes policies regarding copyright, provides informational materials to faculty,
students, and relevant staff members that accurately describe, and promote compliance with,
the laws of the United States relating to copyright, and provides notice to students that
materials used in connection with the course may be subject to copyright protection; and
(ii)  in the case of digital transmissions—

(I)  applies technological measures that reasonably prevent—
(aa)  retention of the work in accessible form by recipients of the transmission from
the transmitting body or institution for longer than the class session; and
(bb)  unauthorized further dissemination of the work in accessible form by such
recipients to others; and

(II)  does not engage in conduct that could reasonably be expected to interfere
with technological measures used by copyright owners to prevent such retention or
unauthorized further dissemination;

(3)  performance of a nondramatic literary or musical work or of a dramatico-musical work of a
religious nature, or display of a work, in the course of services at a place of worship or other religious
assembly;
(4)  performance of a nondramatic literary or musical work otherwise than in a transmission to the
public, without any purpose of direct or indirect commercial advantage and without payment of any
fee or other compensation for the performance to any of its performers, promoters, or organizers, if—
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(A)  there is no direct or indirect admission charge; or
(B)  the proceeds, after deducting the reasonable costs of producing the performance, are used
exclusively for educational, religious, or charitable purposes and not for private financial gain,
except where the copyright owner has served notice of objection to the performance under the
following conditions:

(i)  the notice shall be in writing and signed by the copyright owner or such owner’s duly
authorized agent; and
(ii)  the notice shall be served on the person responsible for the performance at least seven
days before the date of the performance, and shall state the reasons for the objection; and
(iii)  the notice shall comply, in form, content, and manner of service, with requirements that
the Register of Copyrights shall prescribe by regulation;

(5) (A)  except as provided in subparagraph (B), communication of a transmission embodying a
performance or display of a work by the public reception of the transmission on a single receiving
apparatus of a kind commonly used in private homes, unless—

(i)  a direct charge is made to see or hear the transmission; or
(ii)  the transmission thus received is further transmitted to the public;

(B)  communication by an establishment of a transmission or retransmission embodying a
performance or display of a nondramatic musical work intended to be received by the general
public, originated by a radio or television broadcast station licensed as such by the Federal
Communications Commission, or, if an audiovisual transmission, by a cable system or satellite
carrier, if—

(i)  in the case of an establishment other than a food service or drinking establishment,
either the establishment in which the communication occurs has less than 2,000 gross square
feet of space (excluding space used for customer parking and for no other purpose), or the
establishment in which the communication occurs has 2,000 or more gross square feet of space
(excluding space used for customer parking and for no other purpose) and—

(I)  if the performance is by audio means only, the performance is communicated by
means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers
are located in any 1 room or adjoining outdoor space; or
(II)  if the performance or display is by audiovisual means, any visual portion of
the performance or display is communicated by means of a total of not more than 4
audiovisual devices, of which not more than 1 audiovisual device is located in any 1 room,
and no such audiovisual device has a diagonal screen size greater than 55 inches, and any
audio portion of the performance or display is communicated by means of a total of not
more than 6 loudspeakers, of which not more than 4 loudspeakers are located in any 1
room or adjoining outdoor space;

(ii)  in the case of a food service or drinking establishment, either the establishment in which
the communication occurs has less than 3,750 gross square feet of space (excluding space
used for customer parking and for no other purpose), or the establishment in which the
communication occurs has 3,750 gross square feet of space or more (excluding space used for
customer parking and for no other purpose) and—

(I)  if the performance is by audio means only, the performance is communicated by
means of a total of not more than 6 loudspeakers, of which not more than 4 loudspeakers
are located in any 1 room or adjoining outdoor space; or
(II)  if the performance or display is by audiovisual means, any visual portion of
the performance or display is communicated by means of a total of not more than 4
audiovisual devices, of which not more than one audiovisual device is located in any 1
room, and no such audiovisual device has a diagonal screen size greater than 55 inches,
and any audio portion of the performance or display is communicated by means of a total
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of not more than 6 loudspeakers, of which not more than 4 loudspeakers are located in
any 1 room or adjoining outdoor space;

(iii)  no direct charge is made to see or hear the transmission or retransmission;
(iv)  the transmission or retransmission is not further transmitted beyond the establishment
where it is received; and
(v)  the transmission or retransmission is licensed by the copyright owner of the work so
publicly performed or displayed;

(6)  performance of a nondramatic musical work by a governmental body or a nonprofit agricultural
or horticultural organization, in the course of an annual agricultural or horticultural fair or exhibition
conducted by such body or organization; the exemption provided by this clause shall extend to any
liability for copyright infringement that would otherwise be imposed on such body or organization,

under doctrines of vicarious liability or related infringement, for a performance by a concessionnaire,1

business establishment, or other person at such fair or exhibition, but shall not excuse any such person
from liability for the performance;
(7)  performance of a nondramatic musical work by a vending establishment open to the public at large
without any direct or indirect admission charge, where the sole purpose of the performance is to promote
the retail sale of copies or phonorecords of the work, or of the audiovisual or other devices utilized in
such performance, and the performance is not transmitted beyond the place where the establishment is
located and is within the immediate area where the sale is occurring;
(8)  performance of a nondramatic literary work, by or in the course of a transmission specifically
designed for and primarily directed to blind or other handicapped persons who are unable to read normal
printed material as a result of their handicap, or deaf or other handicapped persons who are unable
to hear the aural signals accompanying a transmission of visual signals, if the performance is made
without any purpose of direct or indirect commercial advantage and its transmission is made through
the facilities of:

(i)   a governmental body; or
(ii)   a noncommercial educational broadcast station (as defined in section 397 of title
47); or
(iii)   a radio subcarrier authorization (as defined in 47 CFR 73.293–73.295 and
73.593–73.595); or
(iv)   a cable system (as defined in section 111 (f));

(9)  performance on a single occasion of a dramatic literary work published at least ten years before the
date of the performance, by or in the course of a transmission specifically designed for and primarily
directed to blind or other handicapped persons who are unable to read normal printed material as a result
of their handicap, if the performance is made without any purpose of direct or indirect commercial
advantage and its transmission is made through the facilities of a radio subcarrier authorization referred
to in clause (8)(iii), Provided, That the provisions of this clause shall not be applicable to more than one
performance of the same work by the same performers or under the auspices of the same organization;
(10)  notwithstanding paragraph (4), the following is not an infringement of copyright: performance of a
nondramatic literary or musical work in the course of a social function which is organized and promoted
by a nonprofit veterans’ organization or a nonprofit fraternal organization to which the general public
is not invited, but not including the invitees of the organizations, if the proceeds from the performance,
after deducting the reasonable costs of producing the performance, are used exclusively for charitable
purposes and not for financial gain. For purposes of this section the social functions of any college or
university fraternity or sorority shall not be included unless the social function is held solely to raise
funds for a specific charitable purpose; and
(11)  the making imperceptible, by or at the direction of a member of a private household, of limited
portions of audio or video content of a motion picture, during a performance in or transmitted to that
household for private home viewing, from an authorized copy of the motion picture, or the creation
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or provision of a computer program or other technology that enables such making imperceptible and
that is designed and marketed to be used, at the direction of a member of a private household, for such
making imperceptible, if no fixed copy of the altered version of the motion picture is created by such
computer program or other technology.

The exemptions provided under paragraph (5) shall not be taken into account in any administrative, judicial,
or other governmental proceeding to set or adjust the royalties payable to copyright owners for the public
performance or display of their works. Royalties payable to copyright owners for any public performance
or display of their works other than such performances or displays as are exempted under paragraph (5)
shall not be diminished in any respect as a result of such exemption.

In paragraph (2), the term “mediated instructional activities” with respect to the performance or display
of a work by digital transmission under this section refers to activities that use such work as an integral
part of the class experience, controlled by or under the actual supervision of the instructor and analogous
to the type of performance or display that would take place in a live classroom setting. The term does
not refer to activities that use, in 1 or more class sessions of a single course, such works as textbooks,
course packs, or other material in any media, copies or phonorecords of which are typically purchased
or acquired by the students in higher education for their independent use and retention or are typically
purchased or acquired for elementary and secondary students for their possession and independent use.

For purposes of paragraph (2), accreditation—
(A)  with respect to an institution providing post-secondary education, shall be as determined
by a regional or national accrediting agency recognized by the Council on Higher Education
Accreditation or the United States Department of Education; and
(B)  with respect to an institution providing elementary or secondary education, shall be as
recognized by the applicable state certification or licensing procedures.

For purposes of paragraph (2), no governmental body or accredited nonprofit educational
institution shall be liable for infringement by reason of the transient or temporary storage of material
carried out through the automatic technical process of a digital transmission of the performance or
display of that material as authorized under paragraph (2). No such material stored on the system
or network controlled or operated by the transmitting body or institution under this paragraph shall
be maintained on such system or network in a manner ordinarily accessible to anyone other than
anticipated recipients. No such copy shall be maintained on the system or network in a manner
ordinarily accessible to such anticipated recipients for a longer period than is reasonably necessary
to facilitate the transmissions for which it was made.

For purposes of paragraph (11), the term “making imperceptible” does not include the addition
of audio or video content that is performed or displayed over or in place of existing content in a
motion picture.

Nothing in paragraph (11) shall be construed to imply further rights under section 106 of this title,
or to have any effect on defenses or limitations on rights granted under any other section of this
title or under any other paragraph of this section.

Footnotes
1 So in original. Probably should be “concessionaire”.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2549; Pub. L. 97–366, § 3, Oct. 25, 1982, 96 Stat.
1759; Pub. L. 105–80, § 12(a)(6), Nov. 13, 1997, 111 Stat. 1534; Pub. L. 105–298, title II, § 202, Oct. 27,
1998, 112 Stat. 2830; Pub. L. 106–44, § 1(a), Aug. 5, 1999, 113 Stat. 221; Pub. L. 107–273, div. C, title
III, §§ 13210(6), 13301 (b), Nov. 2, 2002, 116 Stat. 1909, 1910; Pub. L. 109–9, title II, § 202(a), Apr. 27,
2005, 119 Stat. 223.)
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TITLE 17 - COPYRIGHTS
CHAPTER 1 - SUBJECT MATTER AND SCOPE OF COPYRIGHT

§ 121. Limitations on exclusive rights: Reproduction for blind or other people with
disabilities

(a)  Notwithstanding the provisions of section 106, it is not an infringement of copyright for an
authorized entity to reproduce or to distribute copies or phonorecords of a previously published,
nondramatic literary work if such copies or phonorecords are reproduced or distributed in specialized
formats exclusively for use by blind or other persons with disabilities.
(b) (1)  Copies or phonorecords to which this section applies shall—

(A)  not be reproduced or distributed in a format other than a specialized format exclusively
for use by blind or other persons with disabilities;
(B)  bear a notice that any further reproduction or distribution in a format other than a
specialized format is an infringement; and
(C)  include a copyright notice identifying the copyright owner and the date of the original
publication.

(2)  The provisions of this subsection shall not apply to standardized, secure, or norm-referenced
tests and related testing material, or to computer programs, except the portions thereof that are in
conventional human language (including descriptions of pictorial works) and displayed to users in
the ordinary course of using the computer programs.

(c)  Notwithstanding the provisions of section 106, it is not an infringement of copyright for a publisher
of print instructional materials for use in elementary or secondary schools to create and distribute to the
National Instructional Materials Access Center copies of the electronic files described in sections 612
(a)(23)(C), 613 (a)(6), and section 674(e) of the Individuals with Disabilities Education Act that contain
the contents of print instructional materials using the National Instructional Material Accessibility
Standard (as defined in section 674(e)(3) of that Act), if—

(1)  the inclusion of the contents of such print instructional materials is required by any State
educational agency or local educational agency;
(2)  the publisher had the right to publish such print instructional materials in print formats; and
(3)  such copies are used solely for reproduction or distribution of the contents of such print
instructional materials in specialized formats.

(d)  For purposes of this section, the term—
(1)  “authorized entity” means a nonprofit organization or a governmental agency that has a
primary mission to provide specialized services relating to training, education, or adaptive reading
or information access needs of blind or other persons with disabilities;
(2)  “blind or other persons with disabilities” means individuals who are eligible or who may
qualify in accordance with the Act entitled “An Act to provide books for the adult blind”, approved
March 3, 1931 (2 U.S.C. 135a; 46 Stat. 1487) to receive books and other publications produced
in specialized formats;
(3)  “print instructional materials” has the meaning given under section 674(e)(3)(C) of the
Individuals with Disabilities Education Act; and
(4)  “specialized formats” means—

(A)  braille, audio, or digital text which is exclusively for use by blind or other persons with
disabilities; and
(B)  with respect to print instructional materials, includes large print formats when such
materials are distributed exclusively for use by blind or other persons with disabilities.
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(Added Pub. L. 104–197, title III, § 316(a), Sept. 16, 1996, 110 Stat. 2416; amended Pub. L. 106–379, §
 3(b), Oct. 27, 2000, 114 Stat. 1445; Pub. L. 107–273, div. C, title III, § 13210(3)(A), Nov. 2, 2002, 116
Stat. 1909; Pub. L. 108–446, title III, § 306, Dec. 3, 2004, 118 Stat. 2807.)

References in Text

Sections 612, 613, and 674 of the Individuals with Disabilities Education Act, referred to in subsecs. (c) and (d)(3),
are classified to sections 1412, 1413, and 1474, respectively, of Title 20, Education.

The Act approved March 3, 1931, referred to in subsec. (d)(2), is act Mar. 3, 1931, ch. 400, 46 Stat. 1487, as amended,
which is classified generally to sections 135a and 135b of Title 2, The Congress. For complete classification of this
Act to the Code, see Tables.

Amendments

2004—Subsec. (c). Pub. L. 108–446, § 306(2), added subsec. (c). Former subsec. (c) redesignated (d).

Subsec. (d). Pub. L. 108–446, § 306(1), redesignated subsec. (c) as (d).

Subsec. (d)(3), (4). Pub. L. 108–446, § 306(3), added pars. (3) and (4) and struck out former par. (3) which read as
follows: “ ‘specialized formats’ means braille, audio, or digital text which is exclusively for use by blind or other
persons with disabilities.”

2002—Pub. L. 107–273 substituted “Reproduction” for “reproduction” in section catchline.

2000—Subsec. (a). Pub. L. 106–379 substituted “section 106” for “sections 106 and 710”.
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TITLE 17 - COPYRIGHTS
CHAPTER 5 - COPYRIGHT INFRINGEMENT AND REMEDIES

§ 504. Remedies for infringement: Damages and profits

(a)  In General.—  Except as otherwise provided by this title, an infringer of copyright is liable for
either—

(1)  the copyright owner’s actual damages and any additional profits of the infringer, as provided
by subsection (b); or
(2)  statutory damages, as provided by subsection (c).

(b)  Actual Damages and Profits.—  The copyright owner is entitled to recover the actual damages
suffered by him or her as a result of the infringement, and any profits of the infringer that are attributable
to the infringement and are not taken into account in computing the actual damages. In establishing
the infringer’s profits, the copyright owner is required to present proof only of the infringer’s gross
revenue, and the infringer is required to prove his or her deductible expenses and the elements of profit
attributable to factors other than the copyrighted work.
(c)  Statutory Damages.—

(1)  Except as provided by clause (2) of this subsection, the copyright owner may elect, at any time
before final judgment is rendered, to recover, instead of actual damages and profits, an award of
statutory damages for all infringements involved in the action, with respect to any one work, for
which any one infringer is liable individually, or for which any two or more infringers are liable
jointly and severally, in a sum of not less than $750 or more than $30,000 as the court considers
just. For the purposes of this subsection, all the parts of a compilation or derivative work constitute
one work.
(2)  In a case where the copyright owner sustains the burden of proving, and the court finds,
that infringement was committed willfully, the court in its discretion may increase the award of
statutory damages to a sum of not more than $150,000. In a case where the infringer sustains the
burden of proving, and the court finds, that such infringer was not aware and had no reason to
believe that his or her acts constituted an infringement of copyright, the court in its discretion may
reduce the award of statutory damages to a sum of not less than $200. The court shall remit statutory
damages in any case where an infringer believed and had reasonable grounds for believing that his
or her use of the copyrighted work was a fair use under section 107, if the infringer was:

(i)   an employee or agent of a nonprofit educational institution, library, or archives acting
within the scope of his or her employment who, or such institution, library, or archives
itself, which infringed by reproducing the work in copies or phonorecords; or
(ii)   a public broadcasting entity which or a person who, as a regular part of the nonprofit
activities of a public broadcasting entity (as defined in section 118 (f)) infringed by
performing a published nondramatic literary work or by reproducing a transmission
program embodying a performance of such a work.

(3) (A)  In a case of infringement, it shall be a rebuttable presumption that the infringement was
committed willfully for purposes of determining relief if the violator, or a person acting in
concert with the violator, knowingly provided or knowingly caused to be provided materially
false contact information to a domain name registrar, domain name registry, or other domain
name registration authority in registering, maintaining, or renewing a domain name used in
connection with the infringement.
(B)  Nothing in this paragraph limits what may be considered willful infringement under this
subsection.
(C)  For purposes of this paragraph, the term “domain name” has the meaning given that
term in section 45 of the Act entitled “An Act to provide for the registration and protection of
trademarks used in commerce, to carry out the provisions of certain international conventions,
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and for other purposes” approved July 5, 1946 (commonly referred to as the “Trademark Act
of 1946”; 15 U.S.C. 1127).

(d)  Additional Damages in Certain Cases.—  In any case in which the court finds that a defendant
proprietor of an establishment who claims as a defense that its activities were exempt under section
110 (5) did not have reasonable grounds to believe that its use of a copyrighted work was exempt under
such section, the plaintiff shall be entitled to, in addition to any award of damages under this section,
an additional award of two times the amount of the license fee that the proprietor of the establishment
concerned should have paid the plaintiff for such use during the preceding period of up to 3 years.

(Pub. L. 94–553, title I, § 101, Oct. 19, 1976, 90 Stat. 2585; Pub. L. 100–568, § 10(b), Oct. 31, 1988, 102
Stat. 2860; Pub. L. 105–80, § 12(a)(13), Nov. 13, 1997, 111 Stat. 1535; Pub. L. 105–298, title II, § 204,
Oct. 27, 1998, 112 Stat. 2833; Pub. L. 106–160, § 2, Dec. 9, 1999, 113 Stat. 1774; Pub. L. 108–482, title
II, § 203, Dec. 23, 2004, 118 Stat. 3916; Pub. L. 111–295, § 6(f)(2), Dec. 9, 2010, 124 Stat. 3181.)

Historical and Revision Notes

house report no. 94–1476

In General. A cornerstone of the remedies sections and of the bill as a whole is section 504, the provision dealing
with recovery of actual damages, profits, and statutory damages. The two basic aims of this section are reciprocal
and correlative: (1) to give the courts specific unambiguous directions concerning monetary awards, thus avoiding the
confusion and uncertainty that have marked the present law on the subject, and, at the same time, (2) to provide the
courts with reasonable latitude to adjust recovery to the circumstances of the case, thus avoiding some of the artificial
or overly technical awards resulting from the language of the existing statute.

Subsection (a) lays the groundwork for the more detailed provisions of the section by establishing the liability of a
copyright infringer for either “the copyright owner’s actual damages and any additional profits of the infringer,” or
statutory damages. Recovery of actual damages and profits under section 504(b) or of statutory damages under section
504 (c) is alternative and for the copyright owner to elect; as under the present law, the plaintiff in an infringement suit
is not obliged to submit proof of damages and profits and may choose to rely on the provision for minimum statutory
damages. However, there is nothing in section 504 to prevent a court from taking account of evidence concerning
actual damages and profits in making an award of statutory damages within the range set out in subsection (c).

Actual Damages and Profits. In allowing the plaintiff to recover “the actual damages suffered by him or her as a result
of the infringement,” plus any of the infringer’s profits “that are attributable to the infringement and are not taken
into account in computing the actual damages,” section 504 (b) recognizes the different purposes served by awards
of damages and profits. Damages are awarded to compensate the copyright owner for losses from the infringement,
and profits are awarded to prevent the infringer from unfairly benefiting from a wrongful act. Where the defendant’s
profits are nothing more than a measure of the damages suffered by the copyright owner, it would be inappropriate
to award damages and profits cumulatively, since in effect they amount to the same thing. However, in cases where
the copyright owner has suffered damages not reflected in the infringer’s profits, or where there have been profits
attributable to the copyrighted work but not used as a measure of damages, subsection (b) authorizes the award of both.

The language of the subsection makes clear that only those profits “attributable to the infringement” are recoverable;
where some of the defendant’s profits result from the infringement and other profits are caused by different factors, it
will be necessary for the court to make an apportionment. However, the burden of proof is on the defendant in these
cases; in establishing profits the plaintiff need prove only “the infringer’s gross revenue,” and the defendant must
prove not only “his or her deductible expenses” but also “the element of profit attributable to factors other than the
copyrighted work.”

Statutory Damages. Subsection (c) of section 504 makes clear that the plaintiff’s election to recover statutory damages
may take place at any time during the trial before the court has rendered its final judgment. The remainder of clause
(1) of the subsection represents a statement of the general rates applicable to awards of statutory damages. Its principal
provisions may be summarized as follows:

1. As a general rule, where the plaintiff elects to recover statutory damages, the court is obliged to award between
$250 and $10,000. It can exercise discretion in awarding an amount within that range but, unless one of the exceptions
provided by clause (2) is applicable, it cannot make an award of less than $250 or of more than $10,000 if the copyright
owner has chosen recovery under section 504 (c).

2. Although, as explained below, an award of minimum statutory damages may be multiplied if separate works and
separately liable infringers are involved in the suit, a single award in the $250 to $10,000 range is to be made “for all
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