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an -early- to a -late- Holmes tracks larger developments m the legitimating structures of

American legal thought, is, I will contend, somewhat misleading. Certainly, Holmes

matured and developed as a legal theonst. And, there is a conceptualistie element evident

m his early work. Nevertheless, from his essays in the early 1870s to the -watershed-

address of 1897, Holmes articulates a vision of law which emphasizes concepts of

perspectivism and legal indeterminacy. Moreover, Holmes- work, although cognizant of

the inadequacy of formalism as an explanatory framework, is equally concerned to

articulate the foundations of a new discourse of professional authority. Often written from

the perspective of the lawyer, Holmes-s work can be seen as marking a parallel

development, with formalism, and in response to a larger crisis of legal and professional

authority, of a new language of professional expertise and power. Horwitz-s interpretation

fails to acknowledge this and thus ignores the ways in which realism is itself complicit in

the development of the legal profession-s power through the construction of a professional

rhetoric grounded in the indeterminacy of legal doctrine. The weaknesses of Horwitz-s

interpretation are evident in his characterization of Holmes- -external standard- of liability

as a type of formalism. As I will argue in Chapter Three, such a view misses the

theoretical foundations of a new discourse of professional authority grounded in the

management of legal uncertainty.

The political scientist, James Foster, provides an analysis that is, in some ways,

more similar to my own. In The Ideology ofApolitical Politics (1986), Foster focuses on

the concept of liberal legalism as a hegemonic ideology. He argues that the legal

profession in the late nineteenth and early twentieth centuries was preoccupied with the
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need 10 respond lo a 'leg.lima.ion crisis'. Wlrat was al siakc, according |.oslcr, was the

legitimacy of the capitalist system itself. Conllating tite interests of capital, sn, and the

legal profession, he notes that, "[c]onscquenees Oowing Iron, the private ownersinp of

production for profit were causing growing numbers of people seriously lo question

capitalism,.... Government by lawyers was being challenged." (Foster 1<)86, 52). In

response, conservative lawyers attempted a resurrection of forgotten 'truths' and patriotic

values - the virtues of the American eonslilulional republic, veneration oflhc rule of law

and Its guardians, lawyers. Moreover, Foster documents legal conservatives' role in

reviving the bar association movement, arguing for its instrumental role as the protector of

threatened American virtues.

What IS interesting in Foster's analysis, however, is that he avoids an interpretation

that finds only elite, or conservative lawyers complicit in this process of ideological

production. A progressive wing of the legal profession, according to Foster, maintained

that the conservative response was reactionary and, ultimately self-defeating. The legal

progressives acknowledged problems in the administration ofjustice, particularly as a

result of the bar's connections to large-scale capitalist interests. However, their calls for

reform remained relatively modest and failed to challenge the prevailing capitalist

structure. More importantly, legal progressives championed the emergent bar association

movement as a vehicle to articulate the virtues of 'professionalism', as opposed to

patriotism. And, for the legal progressives, professionalism was defined by an apolitical

technical competence.
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Foster's analysis is compelling on one level. Yet, by arguing that the legal

profession's activities were solely in response to a crisis of capitalism, he seems to

oversimplify the full nature of the response. Foster's account characterizes law and its

pnncipal carriers simply as instruments in the maintenance of capitalist domination,

thereby denying any possibility for a relatively autonomous legal system. As a result,

Foster never acknowledges that the 'crisis' which both legal conservatives and progressives

were responding to might have been an epistemological crisis threatening the legitimacy

and authority of the profession itself

Shifting the focus from the more immediate problems of capitalist organization and

production, to more overarching epistemological problems allows us to see what Foster

misses — that the practicing bar and legal theorists alike were struggling with the

legitimacy of the intellectual foundations of the law and, as a result, with the legitimacy of

a profession whose authority was dependent on a monopoly over this knowledge base.

This struggle was engaged in by both formalist and realist legal theorists. And, while I do

not want to suggest that realism was not, in large part, constituted by a reaction to

perceived inadequacies in formalism, I do believe that a different perspective reveals

aspects of realism that have, for too long, been ignored. The perspective that I adopt in

this dissertation is to situate both formalism and realism within the context of 'legal

modernism'.
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(Legal) Mode,,,ism a„d the Crisis ofAuihorii}, i„ A,„erica„ Chare

Modernism is generally understood as an aesthetic category. That is, the tcnn

modernism' is most often understood to refer to a particuiar iiterary period, one which

emerged sometime around i890 and ended rotighiy in the eariy i930s. Sureiy, however,

modernism was more than simpiy an aesthetic phenomenon; and more than simpiy a

discreet historicai era. Yet, it does seem to have had certain defined characteristics, one of

which is said to be the desire for order through the visuai arts or iiterature. According to

Margaret Davies, ''[t]he basic idea of modernism was that art was a way of transcending

the poiiticai and sociai chaos of the times, of attaining a higher significance than that wiiich

was apparent in the lived world. Art became a search for aesthetic unity, order, and

universality - outside history, and outside social contexts." (Davies 1994, 221). For many

modernist writers, suggests Davies, "[bjeneath the chaos of texts, there [was] an

underlying 'universal book'."

My claim is that to properly understand the development ofmodem American

legal thought, we must situate it within the larger social and cultural context of

modernism. Rather than viewing the work of Holmes and his intellectual progeny simply

as a reaction against fomialism, we must instead see both formalism and realism as

jurisprudential responses to the perceived crisis of modernism. Obviously, the responses

took different forms; but, our reading of the difference must be understood within a larger

historical and cultural context. According to James Kloppenberg, "[t]he culture of

modernism springs from the unsettling but liberating experience of uncertainty. When

knowledge is recognized as contingent, standards that seemed stable start to wobble.
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convictions that felt solid start to crumble, and revolutionary fontts of expression emerge."

(Kloppenberg 1995. 69). it is my argument that formalism and realism emerged as

competing junsprudential strategies to meet the uneertainty oUegal modernism. The

former may be understood as a strategy of 'transcendence' - a search for. and an appeal to

overarching universal legal principles which would resolve the doctrinal indetenninacy and

chaos of the moment. The latter may be understood as a strategy of 'immanence', based

on a recognition of the inevitability of uncertainty; a recognition which resulted in efforts

not to transcend legal uncertainty, but to mam,ge it from within a space of professional

expertise.'^

To better sttuate the concept of modernism as an explanatory frame of reference

for the development of American legal thought, we can gain some insight from historians

of American cultural and intellectual life. Robert Wiebe. for example, has described the

United States during this period as a "distended society," where many felt that, as a

people, we had lost our way. He writes:

‘^This idea was initially inspired by a reading of Karl Llewellyn’s The Common Law
Tradition -Deciding Appeals (1960), where, in the opening pages, he describes a "loss
of faith" among lawyers in the work product of the appellate courts. Llewellyn sets out as
his purpose the project of debunking what he believed to be the "myth" of uncertainty
which had, he conceded, contributed to this crisis of confidence among members of the

practicing bar. While he did not believe there existed a logical certainty that allowed for

scientific prediction ofjudicial decision-making, he did believe "that the work of our
appellate courts all over the country is reckonable." (1960, 4). More importantly, perhaps,

was the influence of Ronen Shamir’s Managing Legal Uncertainty: Elite Lawyers in the

New Deal (1995), directly from which I borrow the notion captured in his title. Nonethe-
less, my own analysis differs in important respects from his interpretation of the relation-

ship between formalists and realists. Specifically, Shamir views the development of
American legal thought to move in a ‘pendulum-like’ fashion, with realism emerging as a

direct reaction against formalism. For the reasons given above, I disagree.
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America in the late nineteenth century was a society without a core. It lacked thosea tonal centers of authority and information which might have given order to suchswin changes. American institutions were still oriented toward eomnnii y fcwhere family and church, education and press, professions and governmem aHargely found their meaning by the way they fit one with another inside a town or adetached portion of a city. As men ranged farther and farther from their
comimmities they tried desperately to understand the larger world in terms of their
small, femiltar environment. They tried, in other words, to master an impersonal
world through the customs of a personal society. They failed, usually without
recognizing why; and that failure to comprehend a society they were helping tomake contained the essence of the nation's story. (Wiebe 1967, 12)

And, in his recent book, the American intellectual historian John Patrick Diggins

rebukes American pragmatism for its alleged failure to resolve the 'crisis of modernisin'.

For Diggins, modernism can be defined in terms of the problem of belief and the limits of

cognition. In a post-Darwmian world of rapid industrial expansion and social dislocation,

we have "lost our belief in the possibility of objective truth and have lost our faith in the

traditional modes of acquiring knowledge." (Diggins 1994, 7). The resultant crisis is the

product of a recognition of the loss of these traditional foundations for legitimate

authority. Diggins' critique is grounded in his assertion that pragmatism, because itself a

consequence of modemism, has failed to make good on its 'promise' of a resolution to the

crisis over the loss of foundations for legitimate authority. For Diggins, pragmatism

merely served as an apology for the acceptance of the modernist condition. While this

dissertation deals with work that was either instrumental to the development of the

pragmatist tradition (Holmes), or with work that emerges from it (i.c.. Pound and

Cardozo), 1 am not interested in developing a critique along Diggins' line of analysis; that

is, a straightforward critique of pragmatism.
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Rather, 1 am more concerned to situate both formalism and rcalisn, as rcspottses to

thts cns.s of modernism. There are. I believe, a number of implications to be drawn from

this point having to do with the legitimation of legal/expert authority. That is, by looking

more directly at the contours of realist expertise and authority, by not viewing realism

simply as a 'reaction’ against formalism, we avoid the limitation of understanding realism

only as a critical analysis of systemic distortions or breakdowns. Viewing realism

principally as a reaction to formalism provides a decidedly truncated analysis which veils

the emergence of realist 'expertise' - a reconstituted legitimation of legal authority.

Realtsm as 'reaction' suggests something almost ud hoc in nature, rather than a socially

constructed discourse of legal authority. As a corrective, I would suggest that a full

account of the 'cognitive exclusiveness’ that Magali Sarfatti Larson (1977) identified as

important to professional authority, must more seriously evaluate the constitutive elements

of the relationship between realism and legal uncertainty or doctrinal indetenninacy.'^

But, what does this new rhetoric of power look like -- a realist discourse of professional

authority?

Legal Modernism and the Problem of Trust

David Luban suggests that modernism can be understood by reference to the

metaphor of the 'Copemican Revolution'. Copernicus, Luban notes, "taught us to mistrust

common sense, to view it as merely a belief system resting on criticizable

‘^Larson defines this as a unique access to some area of knowledge that is deemed crucial

to the well-being of society. (See Larson 1977, 15).
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presuppositions." (Luban 1994, 19). The in,pi,cation of 'Copemtcanisn,' forthe legal .nind

IS that "[t]he truth about legal structures must be radically different from the way they

manifest themselves in practice." (Luban 1994, 3). Luban’s insight here is profound and

compelling; and much of the work that follows relies on the simple image that he conveys

with this metaphor. The realist introduction of such concepts as uncertainty or

tndeterminacy, and the concomitant emphasis on 'perspective' serve to define the contours

of the legal manifestations of Luban's post-Copemican world. It is a jurispnidential

position pregnant with possibility - one which critical legal theorists, from the turn of the

century to the present day, have made great use. Specifically, it would seem to create a

more democratic space for social and political contestation over legal meaning, thereby

suggesting an indeterminate juridical future subject to progressive transformation, rather

than a closed set of limited alternatives.

However, even as it informs a style of legal reasoning and practice, the emphasis of

realism on legal uncertainty, and the professional knowledge deployed to 'manage' it, pose

new problems amenable to normative intervention. In her important essay, "Genealogy

and Jurisprudence: Nietzsche, Nihilism, and the Social Scientification of Law," Marianne

Constable (1994) laments the gradual expulsion ofjustice from modem law. The

expulsion' is brought about by the 'wedding' of law and social science, a union first

suggested by Holmes, and ultimately brought to fruition in the work of Legal Realism and

its contemporary intellectual heirs: 'Law and Economics', and Critical Legal Studies.

Constable's analysis is prompted by an imaginative reading of Nietzsche's Twilight

ofthe Idols', specifically, his six-stage history of Western metaphysics: "How the 'Real
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World’ at Last Became a Myth." Her purpose is to show "how 20th-century legal thought

- a legal thought that, fragmented though it may be, often traces its impetus, if not its

origins, to the insights of Oliver Wendell Holmes - corresponds to the final stages of

Nietzsche’s history of metaphysics." (Constable 1994, 555). According to Constable,

the first five stages of Nietzsche’s history can be taken to sketch the way in which
jurisprudence, like metaphysics, has, through reason, long sought its foundations in
truths residing m a ’real world’ outside of, beyond, and even in opposition to ’life’m this world. Justice lies, respectively, in the virtue of the wise citizen of the polism the natural law of the divinity of the unattainable world beyond, in the moral law
of Kant’s categorical imperative, in the positive law of the empiricists and
utihtanans, and m the social policy and distributive justice of economists and
philosophers. Striving for such justice signifies to Nietzsche a need and desire to
escape one s condition, as one turns to an illusory better world that is believed to
be ’real’. (555).

Similar to Cuban’s understanding of legal modernism. Constable understands the

’social scientification’ of the law - which corresponds to Nietzsche’s final stages of

Western metaphysics — as taking up "the task of grasping the so-called reality of

phenomena or appearances. As it does so, its knowledge comes to constitute the ’truth’

about perceptions and beliefs. And as sociology looks to appearances, justice disappears."

(Constable 1994, 555). The ideal ofjustice - in Nietzsche’s reversal, what is real - is

rendered unknowable on its own terms. The apparent world, or what is observable - a

world of surfaces and behavior - now constitutes the basis for knowledge of the socio-

legal world. Sociology merges with law, assumes its discursive space, and now "provides

access to a law disengaged from justice and attached to ’social realities’, which [sociology]

simultaneously renders problematic;" (Constable 1994, 556) or, in other words, "sociology

simultaneously provides and becomes the law of society." (Constable 1994, 589).
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The problem for Constable, a problem which this dissertation seeks, in part, to

engage with, is that the social scientification of law is the product of, and in turn seeks to

describe, a "social world [which] presents itself in terms of the regularities or laws that

comprise the domain of knowledge of the social sciences, which knowledge in turn

informs the social policies of government." (Constable 1994, 563). Realism purports to

demystify the ideological constructs of the various manifestations of legal formalism in

order to rehabilitate law's instrumental capacity to serve the ends of social and economic

justice. However, as Austin Sarat notes in his commentary on Constable's essay,

[ijnstead of enabling a new legality engaged in the process of building a more humane

world, realists and their intellectual progeny have been, albeit unintentionally, the

handmaidens of an expanded state power whose regulatory effects are more insidious

precisely because they are more informed by knowledge of the social world." (Sarat 1994,

563).

Constable's appropriation of Nietzsche is both provocative and suggestive. Such a

perspective is useful for my analysis of the nature of a realist discourse of expertise. Her

identification of an "actuarial" justice, as the product of a jurisprudence of risk and social

interest, is, in many ways, similar to my own emphasis on a realist discourse of socio-legal

uncertainty and doctrinal indeterminacy. It is a discourse that embodies new forms of

legal closure, while reconstituting the legitimation of expertise through which the legal

profession can articulate and justify the law of the modem state. The seeds of this

discourse can be discerned in the jurispmdential writings of that line of critical legal work,

from Holmes forward, which stands in apparent opposition to legal formalism. The
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'opposition' IS real. However, it is misleading to simply focus on its repeated tinfolding.

By doing so, we ignore the parallel development of this new (realist) discourse of

expertise. Subsumed within the rhetoric of realism is the simultaneous 'recognition' of

uncertainty and the production of new forms of legal knowledge to manage it. A central

thesis of this dissertation is that the authority of modern law, and its carriers, is largely

grounded in this conjunction.

To clarify these points, it is necessary to elaborate on what is meant by a realist

discourse of expertise. 1 will attempt to accomplish that task in the following chapters.

My analysis is motivated both by empirical and normative concerns and is well captured in

the seminal study from the 1930s on the professions by Carr-Saunders and Wilson. They

contend that "[tjhc association between scientific inquiry and the art of government has

become a prime necessity. Knowledge is power. Authority without knowledge is

powerless. Power dissociated from knowledge is a revolutionary force. Unless the

modern world works out a satisfactory relationship between expert knowledge and

popular control the days of democracy arc numbered." (Carr-Saunders and Wilson 1933,

485-86). In modern society, the professions''’ arc the principal sites for the production of

knowledge; consequently, they assume an ever greater importance to the state in terms of

its capacity to govern.'^ Carr-Saunders and Wilson go on to argue that against the

'‘‘Again, 1 include both the legal academy and practitioners, along with the judiciary, in my
definition of the legal profession..

'^This is a central concern of Terrence Halliday’s work. Beyond Monopoly: Lawyers,

State Crises, and Professional Empowerment (1987). One can also usefully compare here,

the recent work of Anthony Giddens; sec, in particular. The Consecptences ofModernity

( 1 990).
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professions, "stands the democracy in need of an expert. The establishment of a right

relationship between knowledge and power is the central problem of modem democracy."

The professions "are not the only repositories of knowledge, but they are the repositories

of a very special kind of knowledge; and the problem of the establishment of proper

relations between them and the democratic state is one of the urgent problems of the day."

(Carr-Saunders and Wilson 1933, 486).

The questions Carr-Saunders and Wilson confronted were, of course, not new. As

Stephen Esquith has noted, "Max Weber was the first" to grapple with "identifying the

central place of expert authority" in modem society. (Esquith 1994, 41). Esquith locates

his discussion of Weber's work in a larger examination of the modem problem of liberal

political education. For Esquith, this is a situation characterized by the attempt to go

"beyond the traditional problem of teaching private citizens to respect the rights of others

and do their duty; it has been one of creating an appropriate system of tmst and expert

authority." (Esquith 1994, 41). According to Esquith, Weber's importance, was to argue

that the dominant form of authority in modem liberal societies has become the

authority of those who have organized the production of scientific and technical

knowledge and have retained exclusive jurisdiction over its interpretation and
deployment. One of the keys to this enterprise has been the development of
specialized languages and methods-principles, laws, and rules. These abstractions

have become the coin of the realm. This is why Weber called modem expert

authority 'rational-legal' authority. According to Weber, it is through compliance
with the judgements of experts, rationally articulated in formal terms, that the

modem secular values of security, procedural fairness, and wealth have been better

realized. (Esquith 1994, 41).

Given the complexity of modem society, the problems of access to, and tmst in

expertise become all the more important for us to engage with. In this dissertation, I focus
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on the jurisprudential constructions of legal expertise; the response of legal theory to a

crisis for the legal profession as a whole. Delineating the characteristics of an important

component of legal professional knowledge - realism - is, then, a goal of this work. It is

motivated by the desire to democratize the space in which we provide answers to the

question: what is law?

Fovntcilisni und the C^oiistitutioii ofLegol A.utonomy

In his classic work. The Promise ofAmerican Life, Herbert Croly characterized

political power in the United States as "government by lawyers." (Croly 1909/1965, 131-

37). This certainly was not an observation new to Croly. More than seventy years earlier,

Alexis de Tocqueville identified the central role of the legal profession to American social

and political life. Indeed, Tocqueville described a popular reverence for the virtues of

legalism that inevitably elevated its professional carriers to a place of prominence as well:

"So in the United States there is no numerous and perpetually turbulent crowd regarding

the law as a natural enemy to fear and suspect. On the contrary, one is bound to notice

that all classes show great confidence in their country's legislation, feeling a sort of

paternal love for it." (Tocqueville 1966/1988, 241).

From a somewhat different perspective, the contemporary sociologist of the

professions, Magali Larson, suggests that the primary aim of the legal profession is to

secure its position in the hierarchy of a given order, not to change this order in any

fundamental way. The livelihoods of lawyers, says Larson, "depend on the stability and

legitimacy of a given institutional and legal framework. In the wider sense of the word.
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the legal mind is therefore inherently conservative." (Larson 1977, 168). Lawyers’ stake in

stability, in turn, is a "powerful source of conformity with the existing social order."

(Larson 1977, 229). Larson is clear, however, to highlight the uniqueness of the modem

professions. She maintains that any suggestion of an historical "continuity of older

professions with their pre-industrial past [Tocqueville’s point of reference] is more

apparent than real." (Larson 1977, xvi). For Larson, the modem professions are relatively

recent social products whose emergence coincides with industrialization. Modem

professions, she explains, are quite different from their historical predecessors. The

modem legal profession arose in a social, economic, and cultural setting vastly different

from the one that sustained the traditional legal profession and its ideology of a

gentlemanly profession - the ‘lawyer-statesman’ that Anthony Kronman (1993) pines for.

The source of professional power in pre-industrial society derived not from training or

credentialling, but from social position and association with elite patrons. Yet, as social

conditions changed with the onset of industrial society, so too did the bases for

professional power: "From dependence upon the power and prestige of elite patrons or

upon the judgement of a tightly knit community, the modem professions came to depend

upon specific formal training and anonymous certificates." (Larson 1977, 4). Moreover,

while the modem legal profession undoubtedly incorporated some pre-industrial status

criteria and ideological orientations, it also faced the need to develop new sources of

professional authority.

Terence Halliday reminds us that "[t]he politics of expertise are contingent on an

authority that can be constmcted only through assiduous and persistent effort." (Halliday
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1987, 59). Beginning ,n the 1870s, the American legal profession once again turned to bar

associations as the central mechanism to assert its professional mandate and construct that

authority. This development followed over three decades in which lawyers as a group

were not active in pursuing professional goals collectively, and in which bar associations

fell into disrepute between the 1830s and 1870s - largely as a result of the egalitarian

pressures of the Jacksonian era. This period has been characterized by Roscoe Pound and

Others as an era of professional "decadence." (Pound 1953, 223).

But bar associations were not the only institutional source of professional power.

In fact, by the mid-nineteenth century, bar associations had been eclipsed in many respects

by the development of the modem law school. As part of their efforts to elevate

professional status and authority, bar associations had quite consciously drawn on an

earlier ideological model of gentlemanly status and authority. Through bar associations,

the legal profession modeled legal education in a manner befitting such gentlemanly status.

This often consisted of a requirement for a 'liberal' education followed by training in a

system of apprenticeship monitored by the associations themselves. Yet, some segments

of the profession realized that there was considerable power to be derived from viewing

law as a scientific system rather than a disjointed set of mles, and they attempted to

constmct the institutional base appropriate for reshaping legal education along these lines:

the university-affiliated law school.'*'

'^For a history of the development of American legal education, see: Anthony Chase

(1979), Robert Stevens (1983), and William LaPiana (1994).
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The emergence of the law school, of a university-based legal education, was the

product of the legal profession's desire for intellectual legitimacy. Vying with the other

professions for cultural authority, the legal profession had grown uncomfortably familiar

with the inadequacies of the apprentice method. As Robert Stevens observed: "Legal

education had failed, m an earlier period, to produce the aristocracy that Tocqueville had

purported to see." (Stevens 1983, 41). On the other hand,

[t]he law schools were offering...a systematic, academic experience designed to
upgrade the intellectual quality of law and lawyers and thus enhance their
professional status. There had been, so it was claimed by the 1870s, a 'downward
tendency', and law had gone from 'a liberal science to a mechanical trade'. Yet 'the
science of law was the science of mankind', and lawyers were being urged to 'help
solve the moral problems upon which the progress of the law depends ' (Stevens
1983,24).

But, the effort to reconstruct the intellectual foundations of the law and the legal

profession was motivated by larger social and cultural concerns. Where Tocqueville had

observed a remarkable absence of 'fear' of the law in the 1830s (however correctly or

incorrectly), the leaders of the American bar, in the 1870s and 1880s, perceived a radically

different situation. Indeed, as James Foster suggests, lawyers during this period were

responding to what amounted to a legitimation crisis. (Foster 1986, 9-11). According to

Foster, "[djuring these years, the cumulative impact of a whole century's social trends and

economic transformations unleashed its considerable turmoil upon the nation. Far-

reaching modifications in the organization and ownership of production, in the character

of work, in the structure of income and wealth, and in the composition of society

occasioned fundamental tensions throughout American life." (Foster 1986, 10). Although

the influence and authority of the bar was certainly in question, in Foster's analysis, at
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issue was the legitimacy of capitalism itself: "Consequences Howing from the private

ownership of production for profit were causing growing numbers of people seriously to

question capitalism. Government by lawyers was being challenged." (Foster 1986, 52).

Foster argues that elite lawyers of both progressive and conservative perspectives,

responded to this crisis of capitalism by rearticulating their own versions of the ideology of

"apolitical politics."

Foster's underlying assumption is that the ideology of capitalism and the ideology

of legalism are synonymous; that a crisis of capitalism subsumes a crisis of legalism. The

notion that liberal legal ideology somehow supports the capitalist system is not a

provocative claim in and of itself, and Foster provides lengthy quotes from several leaders

of the bar to support his argument. Foster's claim that the late nineteenth and early

twentieth-century bar confronted a legitimation crisis is important and I want to pursue it;

however, I would suggest that his conflation of the ideologies of capitalism and legalism is

somewhat problematic. Most simply, for my concerns, it fails to explain the emergence

and continuing dominance of realism, both within the legal academy and the profession.

Moreover, I believe it more profitable to locate the profession's perception of a crisis

within the larger context of modernism - that the crisis was cultural and cognitive -

everything was in flux and the law provided no refuge. For example, in 1887, at the same

time that Christopher Columbus Langdell was delivering his "Harvard Celebration

Speech," the highly influential jurist, Thomas M. Cooley spoke to the Georgia Bar

Association on the "uncertainty of the law." Responding to the bar’s concerns that it was

becoming the object of ridicule due to the public’s perception that the law was uncertain.
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Cooley defiantly asserted: "I shall affi™ and endeavor to show by this paper that there ts

no substantial foundation whatever for these reproaches, these gibes and jeers. It is not

true in any sense that the law is uncertain; it is in fact so far from being true that, on the

contrary, the law will be found on investigation to have more elements of certainty about

it, and to be more worthy of trust than anything else." (Cooley 1887, 110).

Yet, as Wayne Hobson has observed:

To recognize that lawyers thought they faced such a crisis, however, is not the
same thing as saying that they were describing objective reality. Something was
happening to the public perception of law and lawyers in these years, but it may
have more to do with the general revolt against formalism in social thought and
with broad shifts in public culture from Victorian to modem than with a 'mere'
delegitimization of law and lawyers....There was no out-and-out attack on lawyers
and the rule of law. Rather, law suffered a major challenge to its position as the
leading profession in American life as the medical profession assumed that role. In
addition, the rise of the social sciences and the transformation of politics and
business generated new ideas and new cultural authorities in domains lawyers had
come to believe were their own. (Hobson 1987, 138).

My argument, then, is that the 'crisis' of legal modernism created a set ofperceived

dangers to which legal theorists responded because they perceived the continued

legitimacy of the profession was at stake. The sense of chaos and flux, the indeterminacy

of legal doctrine, threatened the authority of law and, by implication, the authority of a

legal profession whose prestige, power, and wealth, depended upon the claim to a

legitimate monopoly over a determinate and autonomous body of law. Formalism,

particularly in its Langdellian mode, initially provided an appealing response to the chaos

and uncertainty: transcendence through an appeal to a body of neutral, objective and

scientific legal principles, uniquely discoverable by a professionally trained class of

experts. But, it was only one response, one that would ultimately prove incapable of
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explaining the processes of legal development in the wake of external social and

intellectual developments.

Accordingly, I would argue as well, that the role of lawyers cannot be adequately

grasped without a concurrent study of the law and legal theory that characterize a given

economic and political order. For example, as Alan Norrie has suggested, intellectual and

social developments are inextricably intertwined; the production of theory is already a

'social process', because "it occurs within a tradition provided by a community of

intellectuals." (Norrie 1993, 1-2). The 'intellectual' is 'social' because "the production of

ideas occurs within given socioeconomic conditions, at two different but connected

levels;" Norrie writes:

One the one hand, the movements of legal theory respond to the inner logic of
earlier positions within [a] field. Theory orients itself, or rather is oriented, within
an already established set of intellectual practices and paradigms, which it works to
repeat or change. Theory responds to what already exists, revealing, with the
benefit of hindsight, an inherent logic, whether of continuity or discontinuity....At
the most fundamental level, the basic ideas of a tradition are historical products
emerging out of a particular social period.. ..At a more specific level, the ideas of a
period are social and historical in that the basic intellectual structures, which are
handed down from the past and engaged with in the present, are mediated and
redirected according to the preoccupations of the here and now. History provides
the structure and the color of theory, but it is the intellectual who works on the

material and produces the accomplished product. (Norrie 1993, 2).

Students of the legal profession sometimes underestimate the impact of legal ideas

on the practices of lawyers (whereas jurists and legal historians sometimes describe the

changes in legal thought as struggles of ideas). The history of lawyers and the

organization of the legal profession should not be studied independently of the history of

legal thought. Law is not only a system of abstract ideas 'out there', but also a concrete
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mechanism of social closure. According to Roger Cotterrell, when viewed sociologically,

"legal closure can be treated primarily as a means by which various forms of legal or

political practice attempt to enhance their own legitimacy." (Cotterrell 1993, 175).

The classic Weberian notion of social closure, says Frank Parkin, refers to "the

process by which social collectivities seek to maximize rewards by restricting access to

resources and opportunities to a limited circle of eligibles." (Parkin 1979, 44). While

traditional principles of social closure are class, race, religion, and nationality, the claim of

specialized knowledge and expertise is the principle by which professionals secure their

own market advantages. In the case of lawyers, the language of law constitutes the

knowledge base of the profession. The claim of lawyers to have a specialized expertise in

the law allows them to restrict entry to the profession and to insist on a right of self-

regulation. A monopoly of expertise enhances the social status of lawyers, increases the

dependency of clients on their services, and allows them to control the pace and scope of

legal development. In Cotterrell's view, "professional claims of special expertise are

significantly underpinned by the idea that there is a distinctive, autonomous legal

knowledge; or a special logic of law to be understood only through specialised training

and experience; or, more broadly, that there is a certain indefinable style of thought, a

manner of marshalling and of working with ideas, which constitutes 'thinking like a

lawyer'." (Cotterrell 1993, 176).

Law, however, is not simply another currency of professional closure but also the

principal 'language of the state'. Lawyers' use and treatment of legal principles have

immediate bearing on social, economic, and political issues at large, and seems to situate
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