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guarantee of Article IV of the U.S. Constitute52" and another two laws regarding

taxation were found to v.olate the Congressional supremacy ,n the realm of interstate

527commerce. - Free speech and press protections tmder the Firs. Amendment were

found to be violated ,n two relattvely routine cases, one mvolving a differential

treatment of newspapers in a tax on manufacturers528
and another prohibiting charitable

organizations from using paid telephone operators to solicit contributions."' Finally,

the Contract Clause was found to prohibtt the state from requiring state employees to

participate in money-saving furlough program as it v.olated nego.tated employment

terms.
530

Provisions specific to the Massachusetts Constitution were the basts for striking

down statutes in the last four "routine" cases.
531

The right to vote guaranteed in article

three of the Amendments was the basis for the challenge to a law whtch did not allow

an exception for registration for prison inmates domiciled outside their home town.
532

526

527

Massachusetts Council ofConstruction Employers v. City ofBoston, 384 Mass. 466 (198

T

American Trucking Association v. Secretary ofAdministration, 415 Mass. 337 (1993) (fuel tax) and
Perini Corporation v. Commissioner ofRevenue, 419 Mass. 763 (1995) (method of computing assets for
corporate excise tax)

528
Globe Newspaper Co. v. Commissioner ofRevenue, 410 Mass. 188 (1991) (unjustified burden on the

press).

529
Planned Parenthood League ofMassachusetts v. Attorney General, 391 Mass. 709 (1984) (statute

restricts content of speech and is not narrowly enough drawn so violates l

sl

Amendment).

530
Massachusetts Community College Council v. Commonwealth, 420 Mass. 126 (1995).

531
One other case which didn't "fit" into any of the above categories is Massachusetts Wholesalers of

Malt Beverages v. Commonwealth, 414 Mass. 441 (1993) in which the Court struck down a portion of
the state's newly enacted bottle bill as being a taking without just compensation. This applied only to the

distribution of unclaimed bottle deposits from before the law was amended so had only a limited impact.

532
Cepulonis v. Secretary ofthe Commonwealth, 389 Mass. 930 (1983). Article 3 was added in 1821 to

eliminate the property requirement for voting. The inmates could also have based their argument on
Article 9 of the Declaration of Rights which contains the blanket guarantee of the right to vote for all

qualified citizens in Massachusetts.

218



The prohibition on a progressive tax structure in Massachusetts was the basis for

striking down a law which taxed assets from savings accounts of over $100,000

differently from accounts containing under $100,000,
533

while requirements that all

taxes on property be proportionally assessed were the basis for another.
534

In the final

case the Court applied art. 30 of the Declaration of Rights which guarantees a

government of separated powers to guard the judiciary against the encroachment of the

legislature when an act was passed to restore an eminent domain proceeding which a

trial court had originally dismissed.
535

It is interesting to note that it is only in this case

and that involving legislative intervention injudicial proceedings regarding child

custody that the Court adopts a less than deferential tone toward the Legislature.

Firmly defending judicial territory, Justice O'Connor wrote for the Court in Spinelli.

The Legislature may, in some circumstances, provide a legislative
remedy where the courts have determined there is no judicial remedy. It

may not, however, instruct a court to provide a judicial remedy when
that court has concluded that there is none, without violating art 30 of
the Declaration of Rights.

536

For the most part, however, the language of the Court indicates a great degree of

respect and deference for the actions of the Legislature. Even in these relatively routine

Commissioner ofRevenue v. Lonstein, 406 Mass. 92 (1989). In addition to attempts to amend the
state's constitution (which have yet to prove successful), advocates of progressive taxation have tried a
variety of methods to enact a "fairer" tax. This was a creative attempt, but the justices weren't fooled. As
Chief Justice Liacos said on behalf of the Court, while "the legislature has considerable discretion in

designating different classes of property for the purpose of setting tax rates. . .the discretion is not
unlimited." (94)

5 4
Guaranteed in the Massachusetts Constitution at Pt. II, c. 1 , § 1 , art. 4. Emerson College v. City of

Boston, 391 Mass. 415 (1984).

535
Spinelli v. Commonwealth, 393 Mass. 240 (1984).

5ib
Spinelli, 243. And in Archambctult the Court chided the legislature as follows. "The assumption of the

1987 amendment that other States' courts will be unwilling or unable to protect children in custody

disputes is unwarranted."
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cases one finds language like the following. "We address this suggestion [statutory

construction] first so as to avoid the constitutional question if it is fairly possible to

deC1de the case on other grounds."- Or, "[w]e are mindful of 'our duty to construe a

statute in a way to avoid Constitutional problem'."
538

While the justices are willing to

act as necessary, they will be cautious and conservative in their approach. This

approach to judicial review was summarized well by former Chief Justice Wilkins.

Ifs an effort that has to be undertaken with substantial restraint and most
of the standards that apply to deciding the constitutional issue are very
favorable to the Legislature, that we don't expect them to do more in
most instances than do something that at least has some reasonable
rational basis. So, when they are out of line, that's our function It's
indispensable.

These routine applications ofjudicial review once again point out that the

justices of the state's high court can be involved in incremental policy-making without

necessarily engendering conflict. Looking back at the three theories surrounding the

separation of powers which were presented in Chapter 1, the efficiency perspective can

help to explain the relative ease of these interactions. It is true that some of these cases

could be understood from either a libertarian or Madisonian perspective. Many did

involve the Court ensuring that individual liberties were protected from actions by the

majoritarian branch of government (whether these be the right of a criminal defendant

to confront her accuser or the right of a wealthy citizen not to be taxed progressively).

A few others kept the legislature from imposing on the realm of other governmental

entities, whether it be the City of Boston, the justices of a Massachusetts trial court, or

537
Globe Newspaper, 192.

™Waltham Tele-Communications, 751 citing Attorney General v. Colleton, 387 Mass. 790 (1982).

5W
Interview by author, Boston, MA, 23 April 1999.
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the Congress of the Un.ted Sta.es. However, i, is beeause the Court is best piaced to

cons,der the application of speeific laws to specifie individuais that many oftee
problems eonld be identified. Withont attempting to look a, the motives of the

legislature in enacting these laws, it can be safely assnmed that in many of these laws

the unconstitutional effect was secondary to the original purpose for the law. For

instance, i, is unlikely that the legislators planned to create conflicting sentencing

provisions in drug statutes in v.olation of due process. This was simply an oversight.
5"

The division of responsibilities between the branches helps to ensure that such

oversights can be corrected.

There are some cases, however, in which the potential political impact of the

justices' decisions is greater.
541

Using potential measures of the justices' own views,

eight of the opinions issued by the SJC from 1981 to 1995 in which an act of the

legislature was overturned rated higher on the political Richter scale. Seven of these

cases involved all seven justices and six of them involved dissents.
542

Another

indication of the broader significance of these cases is that half of them involved parties

This may not apply to all of the statutes discussed above. Exceptions which come immediately to
mind include the child videotape testimony law and the tax laws.

541
This is not to deny that each of the above-mentioned decisions had an impact, sometimes on many

individuals. Changing tax laws, allowing prisoners to register to vote, giving landlords a right to jury
trial when the actions of a local cable company result in a taking of a portion of their property, allowing a
defendant to have a jury trial in her drug forfeiture case - these all had an impact on citizens in the
Commonwealth. In terms of political fallout, however, most of those cases were less important.

54
~ There is no guarantee, of course, that these factors represent an accurate insight into the justices'

views. Why all seven justices chose to participate in a case was not always evident. In addition the

dissent of one justice may not really raise the case to a level of political importance. Similarly, five

justices may participate and agree on cases in which the political fallout may be greater than expected.
The opinion on the legislation regarding videotape testimony is one example. I worked for a child

advocacy agency in Massachusetts and I remember that many in the advocacy community, as well as the

state's prosecutors, were less than pleased with the decision. Conversely, the defense bar felt the right

decision had been made to interpret art. 15 of the Declaration of Rights to guarantee a face-to-face

confrontation.
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who filed amicus curiae briefs representing a variety of parties. While some of these

cases were more controversial than others, they all indicate that while cautious ,n their

use of power, the SJC and its justices are not afraid to use the power ofjudicial review

when they feel it is necessary to uphold constitutional protections.

Two of these cases are particularly good representations of the forceful yet

cautious approach of the Court and the dialogue which can occur with the Legislature

in constitutional questions. In 1988 the SJC, by a vote of 4-3, struck down on the basis

of overbreadth a statute which made it a crime to photograph a nude minor. As Justice

Wilkins noted for the majority, the law under question "makes a criminal of a parent

who takes a frontal view picture of his or her naked one-year-old running on a beach or

romping in a wading pool."
543

The three more conservative members of the Court

dissented from this decision, with Justice O'Connor finding that posing children is

conduct and not speech and is therefore not protected by the First Amendment. 544
The

General Court didn't like the result either, and lost no time in amending the statute to

cover only those instances in which the photographic representation was done "with

lascivious intent."
545

Upon remand from the United States Supreme Court, the SJC was

left to determine if the statute as applied to the defendant in question was overbroad

(and found it was not).
546

When asked to consider for the first time on reargument

whether the statute could stand on its face under art. 16 of the Declaration of Rights, the

543
Commonwealth v. Oakes, 401 Mass. 602, at 605 (Oakes I).

4
Oakes I, O'Connor dissenting at 605. Justices Nolan and Lynch joined in the dissent.

MS

546

Added by Statute 1987, c.294, §1.

As the legislature had amended the statute prior to oral argument before the United States Supreme
Court, the overbreadth issue on which the Commonwealth had appealed to the Supreme Court was found
to be moot.
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SJC refused to eonside,- ,he defendant's argument as h had,,', been raised n, a „n,ly
manner.

The second ease in which the justices exercised their power ofjudicial review in

as restrained a manner as possible involved a challenge to the Commonwealth's newly

enacted stalking statute.- The Court agreed with the appellant that the statute as

written was unconstttuttonally vague and the defendant's claim must prevail. However,

Justice Wilkins, writtng for all seven justices, developed a construction of the statute

Which would, prospectively, eliminate the problem of consftuttonalhy. It is

appropriate lor this court to interpret a statute prospectively to eliminate uncertainties m
-ts construction and in order to reflect the presumed intention of the Legislature."

548

Rather than strike down the statute in tins instance, the Court felt reasonably confident

that the intent of the Legislature could be determined in such a way as to construct the

statute for future application in a way which would avoid constitutional problems.
549

To this point the reader could be left with the impression that the justices' use of

judicial review rarely presents a true challenge to the authority of the Legislature since

in the few instances when they do strike down a statute the intent of the Legislature is

rarely affected in the long run. There were six cases decided by the SJC from 1981 to

1995, however, which reinforce the tact that the Court will challenge the Legislature

when it feels this is necessary. These cases each represent classic instances ofjudicial

review in which the justices say to the legislators, "we know what you arc trying to do

547
Commonwealth v. Kwiatkowski, 4 1 8 Mass. 543 (1994).

54x
Kwiatskowski, 547.

549 /-t •

Contrast this with the Court's action in Gagnon, Marrone, and Bongarzonv in which (he justices fell n

necessary to strike down the drug statutes being challenged as the legislative intent could not be

determined from contradictory clauses.
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ormer

an

and you can't do that." The first two of these, while not affecting broader

constituencies, clearly challenged the Legislature's political desires, fa the first,

state senator George Bachrach challenged the validity of a statute which prohibited ,

individual from using the tern, "independent" on nomination papers and ballots ,n state

elections,
550

In a 4-1 decision, the SJC struck down this obvious attempt by the two

major parties to eontro. the election process as a violation ofprotections in both the

Federal and State Constitutions regarding freedom of speech, association, and equal

protection.
551

Justifying the Court's use ofjudicial review in this ease, .lust.ee Kaplan

quoted Archibald Cox, Lawrence Tribe, and former Chief Justice Burger on the

importance ofjudicial review to protect the democratic process. The quote from Tribe

presents a particularly clear enunciation of the vital role the judiciary must play in such

instances in this system of separated powers.

Constitutional review of election and campaign regulation amounts in
latge part, to accommodating the fear of a temporary majority
entrenching itself with the necessity of making the election a readable
barometer of the electorate's preferences. It is not surprising, therefore
that the vigor of judicial review of election laws has been roughly
proportioned to their potential for immunizing the current leadership
from successful attack.

552

This view was not shared by the entire Court. Justice Braucher, writing in dissent,

called the majority's actions "an example of premature, unnecessary, and mischievous

judicial interference with democratic procedures."'
51

Despite this argument to the

550
Bachrach v. Secretary ofthe Commonwealth, 1X2 Mass. 268 (1981 ).

551

irom

As Justice Kaplan noted in the majority opinion, "[ultimately the 1979 regulation might he expected
to discourage from the beginning an appeal to voters on grounds of the candidates' independence fri

established parties and thus to protect those parlies from a conventional style of criticism and attack

(276.)

v
Bachrach, 261 quoting L.H. Tribe, American Constitutional Law 774 (1 978).
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contrary, the majority had no difficulty informing the Legislature that their attempt to

control the legislative process for the benefit of those in power was unconstitutional.

A second case which involved battles between individual political players was

also deeded in 1981 in a rare 4-3 decision.- In the Fiscal Year 1982 Budget the

Legislature had conditioned the allocation of Local Aid funds to Boston on the

maintenance of a specified level ofpolice and fire protects in the City. To put the

political implications of this case in context, it is important to remember that this

occurred short.y after Proposition 2-1/2 (provision for limiting local property taxes)

was enacted by the voters. There were struggles going on in cities and towns

throughout the Commonwealth over how to live within the limits which 2-1/2 imposed,

and unions representing various groups (including police and fire) were particularly

active at this time. There is little doubt that this provision was added to the budget by

Boston area legislators at the urging of fire and police associations in their community.

On the other side, of course, was the government of the City of Boston which bristled at

being told how to allocate its budget in such detail. The constitutional challenge to this

action was based on article 89 of the Amendments to the Massachusetts Constitution,

commonly called the Home Rule Amendment. Boston argued that since no such

limitation was imposed on any of the other 350 cities and towns in Massachusetts this

was not a "general law which apppl[ies] to all cities and towns, or to a class of not

fewer than two" as is required by the Home Rule Amendment. Four justices of the SJC

agreed, but instead of eliminating the conditional language and allocating the money as

553
Bachrach, Braucher dissenting, 28 1

.

Mayor ofBoston v. Treasurer and Receiver General, 384 Mass. 7 18. Less than 2% of the cases
decided in these years resulted in a full court dividing so evenly.
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the City of Boston had requested, the Court struck down the entire line hem, effectively

stopping Local Aid from going to Boston until the Legislature acted again.

Recognizing the repercussions of this action, Justice Wilkins wrote for the Court, "
[w]e

are aware of the disruptive consequences of the result we reach in this case... It is,

however, often precisely when seductive, extraneous pressures are most intense that the

need is greatest forjudges to focus on constitutional principles."
555

While the condition

was eliminated, focusing on constitutional principles meant the majority of the Court

alienated both the Legislature and the City of Boston with its decision. Clearly the

Court will stand up to other political actors when it feels so compelled.

Three justices dissented in the Boston Local Aid case.
556

Chief Justice

Hennessey, writing for himself and Justices Lynch and Liacos, determined that the

challenged phrase in the budget was only a "condition upon a grant of money" and not

an "obligation or mandate."
557

In a second dissent, Justice Liacos, joined by Justice

Lynch, saw this case as presenting a conflict between two provisions in the Articles of

Amendment, art. 63 which outlines the budget procedure and art. 89, Home Rule.

Again, in the face of alternative arguments and political pressure from a variety of

Boston v. Treasurer, 20.

556
It is interesting to note that the Court split on this case along atypical lines. The three most

conservative justices who often dissented together were Nolan, Lynch, and O'Connor, occasionally
joined by Hennessey. Liacos and Abrams dissented together most often on what could be called "the
liberal wing" of the Court. In this case the majority included Wilkins, Abrams, Nolan, and O'Connor
while Hennessey, Lynch and Liacos dissented.

557
Boston v. Treasurer, Hennessey dissenting, 726. This argument is not unlike that made by the United

States Supreme Court in South Dakota v. Dole (483 U.S. 203 [1987]) in which the majority determined
that congressional action to withhold transportation funds from states which refused to raise their

drinking age to 21 offered only "mild encouragement" to states and presented no mandate. The argument
is even less plausible in the Massachusetts case, however, since cities and towns are very dependent on
the state's annual allotment of aid to supplement income from property taxes.
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sources, the majority of the justices of the SJC acted to protect the autonomy ofch.es

and towns as provided for in the state's constitution.

In two other cases decided during these fifteen years the SJC again struck at the

heart of the Legislature's intent and, in these instances, the legislative intent was clearly

backed up by a variety of organized interests in the state. In 1993 a 7-0 Court struck

down the state's newly enacted amendments to the state's bail statute as a violation of

the due process clause of the 14* Amendment.- As the train of events is described in

the opinion written by then Chief Justice Liacos, Governor Weld had submitted a bail

reform bill to the Legislature which closely mirrored the Federal Bail Reform Act

which the U.S. Supreme Court had upheld in United States v. Salerno in 1987.
559

The

primary change to existing bail law in both the state and federal amendments was to

allow the
j
udicial authority to consider the potential dangerousness of the individual

charged when setting bail. However, the bill proposed by the Governor contained

procedural safeguards which the U.S. Supreme Court found essential in upholding the

constitutionality of the federal law. In contrast, "[t]he Legislature chose to eliminate

the procedural protections that were originally incorporated in the Governor's bill."
560

The Court acknowledged that the Legislature may have done this out of a very real

concern for the major burden these safeguards would put on the state's criminal justice

system in which there are over 100,000 bail releases a year in police stations and

county jails alone, as well as over 5,700 arraignments per week in District Courts

558
Aime v. Commonwealth, 414 Mass. 667 (1993). It should be noted that the majority opinion in this

case is representative of the high quality opinions which Chief Justice Liacos often wrote, particularly in

criminal matters. He cites not only the appropriate federal and state precedents, but also draws on a
variety of cases from sister courts and from law reviews to fully develop the Court's opinion.

559
481 U.S. 739.

560
Aime, 683.
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throughout the Commonwealth,- In effect the SJC said to the Legislature ifyou want

to tighten up the bail reform measures you must ensure that it contains sufficient

safeguards to aeeord with due process protections, regardless of the costs. The justices

refused to bend to the political desires of the Governor, State Legislature and

prosecutors from throughout the Commonwealth, and to the general public's desire to

"get tough on crime," in the face of a challenge to the due process rights of thousands

of arrested individuals who regularly face bail proceedings in the Commonwealth.

The second case in wh.ch the Court faced not only the will of the Legislature

but also the desires of an organized constituency involved a tax statute in which the

forces for progressive tax reform again attempted to circumvent the state's

constitutional requirement that all taxes be uniform.
562

Tax reform advocates included

those individuals who joined together to file an amicus curiae brief in favor of the law:

the Massachusetts Human Services Coalition, Massachusetts Fair Share, the state

employees union, two teachers' unions, the League of Women Voters, and Senator John

Olver, Senate Chair of the Joint Committee on Taxation.
563

Arrayed on the other side

of this political battle was the appellant, Massachusetts Taxpayer Foundation, likely

joined by other anti-tax forces in Massachusetts, most notably the Citizens for Limited

Taxation. The 1985 amendment to the state's tax statutes which was under challenge

instituted a progressive tax exemption. By a vote of 5-2, the SJC struck down this law,

561
Aime, 684. The information was compiled by the Attorney General and District Attorneys of the state

who filed an amicus curiae brief in this case. Representing the defense community in amici were the
Committee for Public Counsel Services and the Massachusetts Association of Criminal Defense
Lawyers.

562
Massachusetts Taxpayers Foundation v. Secretary ofAdministration, 398 Mass. 40 (1986).

563
Members from these organizations and a variety of other liberal, advocacy, and human services

groups in the state worked together in the 1980s and early 1990s as the Tax Equity Alliance for

Massachusetts (TEAM).
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noting that while art. 44 allows the Legislature to enaet reasonable exemptions "based

on ability to pay," they must still be uniform. The unmistakable effect of these

exemptions was to institute a progressive tax structure in violation of the Constitution.

As Justice Lynch said for the Court, "[whatever may be the merits of the system

commonly described as the graduated income tax, it is prohibited by article 44." 564

Dissenting in this case, Justice Wilkins, writing for himself and Chief Justice

Hennessey, determined that legislative restraint should have led the justices to uphold

the statute, particularly since article 44 contains an inherent conflict between the

requirement for uniformity and the allowance of reasonable exemptions.

I would have thought that this court, following its own precedents
would have expressed deference to the Legislature's judgment as to what
exemptions were reasonable in this circumstance. . .Where this court
addresses 'a constitutional challenge to a tax measure, we begin with the
premise that the tax is endowed with a presumption of validity and it not
to be found void unless its invalidity is established beyond a rational
doubt'.

.

.The Legislature's judgment that a minor exemption should be
apportioned according to each taxpayer's ability to pay falls in the range
of reasonableness within which the Legislature is entitled to act.

565

This case represents perhaps the most surprising exercise ofjudicial review by

the SJC since it concerns not a fundamental right which requires the state to meet a

heavy burden in order to act, but a tax law which must pass only a rational basis test.

Despite this fact, the Court found this statute to be unconstitutional, a clear reminder

that the exercise ofjudicial review need not always lead to a "liberal" outcome.

The last two cases in which the Court exercised its power ofjudicial review

were the most politically charged. In these cases the Court rendered opinions dealing

64
Massachusetts Taxpayers Foundation, 48.

565
Massachusetts Taxpayers Foundation, Wilkins dissenting, 49, citing Andover Savings Bank v.

Commissioner ofRevenue, 387 Mass. 229 (1982), 235.
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wit* .he volatile issues of abortion and the death penalty. The Court's decision on the

abortion question shows no, only the Court's willingness to challenge the authority of

the Legislature but also its independence from trends set on the national level.*" Its

decision on the death penalty shows exactly how involved In the state's policy-making

process the Court can become.

In 1981 the SJC issued a decision in Moe v. Secretary ofAdministration and

Finance which challenged the provision of the Fiscal Year 1980 and 1981 state budgets

which prohib.ted the use of state Medicaid funds for abortion services in language very

similar to the Hyde Amendment which the U.S. Supreme Court had upheld as

constitutional against an equal protection challenge in Harris v. McRae in 198 0.
567

In

this case the Court was asked not only to overturn an act of the Legislature, but to do so

in a way which ran contrary to Supreme Court precedent. The controversial nature of

this question is evident from the large number of amicus briefs filed by parties on both

sides of this question.
568

In the face of this pressure, the Court agreed with appellants

who argued that treating medically necessary abortions differently than other medically

necessary child birth services imposed an impermissible burden on the exercise of a

fundamental right in violation of the due process protections of the Massachusetts

Declaration of Rights. Justice Quiroco, writing for the majority, noted that "the

Legislature need not subsidize any of the costs associated with child bearing, or with

m
This independence will also be seen in the Court's development of state constitutional law in the

movement known as new judicial federalism which is discussed at the end of this chapter.

5(17

448 U.S. 297.

6
Eight amicus briefs were filed in this case. Only four other cases had eight or nine such briefs filed

from 1981 to 1995. Briefs were filed by Preterm, Inc., Catholic League for Religious and Civil Rights,

various religion professors, Planned Parenthood Federation of American, Boston Women's Health Book
Collective, certain Massachusetts physicians, certain members of the General Court with the

Massachusetts Citizens for Life, and the Women's Bar Association of Massachusetts.
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health eare generally. However, onee it chooses to enter the constitutionally protected

area of choice, it must do so with genuine indifference."
569

The Court also had to

defend its actions against an argument made by the state that a judicial decision on this

matter would violate the separation of powers as guaranteed by art. 30 of the

Declaration because it would interfere with the Legislature's control over the

appropriations process. Quiroco stated that the Court had "never embraced the

proposition that merely because a legislative action involves an exercise of the

appropriations power, it is on that account immunized against judicial review... Clearly

the relief sought by the plaintiffs is within our power to grant."
570

Chief Justice Hennessey dissented from the Court's decision, finding the

majority's distinction from Harris to be unconvincing. In his dissent the Chief Justice

issues a clear statement that the majority had crossed the line which distinguishes

between judicial and legislative authority. "It is clear to me that the majority thus

equate a financial inducement toward childbirth with an obstacle to a woman's freedom

to choose abortion. The logic fails. It may be an appropriate argument to address to the

Legislature but it is not a valid premise for a conclusion of unconstitutionality."
571

Dissenters in the final case for discussion were also concerned that the SJC was

needlessly striking down a statute, first because the question was not yet ripe and

second because an interpretation of the statute which would have saved it from

constitutional infirmity was possible. Neither view carried the day in Commonwealth v.

Colon-Cruz, the case in which the SJC struck down a Massachusetts death penalty

569
Moe, 654.

570
Moe, 642.

571
Moe, Hennessey dissenting, 662.
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statute for the third time.- The first decision was in 1975 when a majority of the

Court determined that a mandatory death penalty statute for rape-murder violated the

art. 26 prohibition against eruel or unusual punishment.573
Then in 1977 the Justices

issued an Advisory Oplnion to the House on a pending death penalty bill. Five of the

seven justices signed the Opinion which said, in part,

c

H
o

0

urtTn
8

otrrtr
id

^8 v,evs was expressed * a *****court in ONealll, the undersigned Justices answer that art 26 of the
Declaration of Rights.

.
.forbids the imposition of a death penalty in thisCommonwealth m the absence of a showing on the part of the

Commonwealth that the availability of that penalty contributes more tothe achievement of a legitimate State purpose - for example, the
purpose of deterring criminal conduct - than the availability in like
cases of the penalty of life imprisonment. 574

Paying little heed to the Opinion of these five justices the Legislature passed Chapter

488 of the Acts of 1979, a bill very similar in its provisions to the one the justices had

considered in their 1977 advisory opinion. This law was challenged in 1980 in the case

of District Attorney ofSuffolk County v. Watson and by a 6-1 decision the justices

struck down the statute as being a violation of art. 26, finding that it violated

contemporary standards of decency and that the punishment was arbitrarily applied.
575

After Watso.n the conflict spread beyond the Legislature and the Court to the

citizenry when in 1982 voters approved an amendment to the Massachusetts

Constitution which effectively overturned the SJC's interpretation of art. 26. Art. 1 16

of the Amendments to the Massachusetts Constitution reads as follows.

572
393 Mass. 150 (1984).

573
Commonwealth v. O'Neal, 369 Mass. 242. Art. 26 reads as follows: "No magistrate or court of law,

shall demand excessive bail or sureties, impose excessive fines, or inflict cruel or unusual Punishments."

574

575

Opinion ofthe Justices, 372 Mass. 912 (1977), 917.

381 Mass. 648. The history of the death penalty in this paragraph is drawn largely from Chief Justice

Hennessey's opinion for the Court in this case.
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nlZ 1
6 Constltu,i0"' ho^er, shall be construed as

Prohibiting the tmpos.tton of the punishment of death. The general eourtmay, for the purpose of protee.ing the general welfare oftheSTuthonze the .mposition of the punishment of death by the courts of iawhaving junsdicfton of crimes subjeet to the punishment of death.

The people had spoken and established that contemporary standards of decency in

Massachusetts obviously did not preclude the sentence of death. The story does not end

here however.

In December of 1982 (less than six weeks after the constitutional amendment

had been approved by the voters) the Legislature passed and the Governor signed into

law the death penalty statute which was considered by the Court in Colon-Cruz. The

Court had three questions to face when confronted with this case. The first was the

threshold question ofjurisdiction in which the Court decided by a 4-3 vote that

although the case was before the Court on an interlocutory appeal and no penalty of

death had yet been issued, the ramifications of the Court's decision in this and other

cases was serious enough that it should be answered at this time.
576

Justice Wilkins

dissented on this point, citing his concurrence in Watson. "The court's approach

unnecessarily 'presents a constitutional confrontation between its views and those of the

Legislature. I would have preferred not to identify such a conflict unless and until the

circumstances of a particular case make it unavoidable'."
577

576
393 Mass. 150 (1984). There were four justices in the majority (Hennessey, Liacos, Abrams,

O'Connor), three who dissented on jurisdictional grounds (Wilkins, Nolan, and Lynch) and two who
dissented on the constitutional questions (Nolan and Lynch). Chief Justice Hennesssey also wrote a
concurrence which will be discussed below.

577
Colon-Cruz, Wilkins dissenting, 181, citing Watson, 674. In Watson, Justice Wilkins concurred

because of the jurisdiction question, but ultimately agreed with the majority on the question of the

constitutionality of the death penalty under art. 26. In Colon-Cruz he dissented on the jurisdiction

question and made no mention of his view of the constitutionality of this new statute.

As Chief Justice, Wilkins showed a strong concern for the administrative problems facing the state's

judiciary so that in addition to constitutional concerns, Justice Wilkins was aware of the challenges a
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The second threshold question confronting the Court was whether art. 1 16 of the

Amendments prohibited the SJC from considering a death penalty statute at all

Argument was made by the Commonwealth that the voters, in enacting this

amendment, had intended to shield any death penalty statute from scrutiny by the Court

on any grounds. The majority determined, however, "that our invalidation of this

statute is [not] equivalent to prohibiting the imposition of the punishment of death."
578

Finally the Court moved to the question of the constitutionality of the statute

itself. Appellants argued that the statute violated defendant's art. 12 rights to a jury trial

and to be free from self-incrimination.
579

Writing for a 4-2 Court on this question,

Justice Liacos interpreted the statute as allowing for the imposition of the death penalty

only when the defendant has been found guilty after a jury trial. The penalty of death

could not be imposed if an individual chose to plead guilty to murder in the first degree,

thereby potentially encouraging an individual to plead to the same so as to avoid the

possibility effacing the death penalty. As Liacos noted, "[t]he General court may not

authorize the imposition of the death penalty in a way which needlessly chills

defendant's art. 12 rights."
580

death penalty statute presents to the judicial system. "We haven't gotten to that [another death penalty
statute] and it will be a tremendous burden on this Court and on the judicial system and prosecutors and
Committee for Public Counsel Services and everybody to have capital punishment." (Interview by
author, Boston, MA, 23 April 1999.)

™ Colon-Cruz, 159.

579
The relevant portions of art. 12 of the Massachusetts Declaration of Rights read as follows: "No

subject shall... be compelled to accuse, or furnish evidence against himself...And no subject shall be
arrested, imprisoned, despoiled, or deprived of his property', immunities or privileges, put out of the

protection of the law, exiled, or deprived of his life, liberty, or estate, but by the judgment of his peers..."

Colon-Cruz, 171. It should be noted that the Court chose to interpret art. 12 of the Declaration

independently from interpretations of similar federal protections, although footnote 33 on p. 171 refers to

federal guarantees. "Although we rest our decision solely on State constitutional grounds... our review of
the orders of the United States Supreme Court since Jackson [United States v. Jackson, 390 U.S. 570
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Justice Nolan dissented, joined by Justice Lynch. While he agreed with Wilkins

that the Court should have declined to hear the case since it was before the court

prematurely, he found the other two questions of such import that he would respond to

the substance of the Court's opimon. Nolan dissented on both points, finding that art.

1 16 of the Amendments should preclude the SJC from making any determination on the

constitutionality of a death penalty statute, whether based on an art. 26 complaint or art.

12. And finally, he determined that the statute could be interpreted so as to allow for

the death penalty in cases of both trial and a plea, thereby eliminating the constitutional

violation on which the majority based its decision.
581

Perhaps most interesting in terms of the ongoing dialogue between the SJC and

the Legislature on this topic is the concurrence written by Chief Justice Hennessey.

Recognizing that this appeal was in some ways similar to an advisory opinion, he took

this opportunity to address not only art. 12 concerns about this statute but also a variety

of other constitutional claims which had been raised by appellants and amici.
582

These

(1968)] persuades us that the result we reach would be mandated by the Federal Constitution also
"

Liacos, who wrote for the Court in Colon-Cruz, had encouraged his colleagues to do this in Watson
While the language of the Eighth Amendment... and art. 26... is not identical, our decisions have utilized

Federal precedent in interpreting our own constitutional provisions....While I do not disagree with this
approach, it is also likely that the Constitution of this Commonwealth may have a separate and distinct
meaning which is to be interpreted and enforced by this court."

58

1

This is one of the few cases decided by the SJC during the fifteen years which I studied which could
have been different because of an individual appointment. The two justices who dissented on the
constitutional question, Nolan and Lynch, were both appointed by Governor King, a conservative, pro-
death penalty Democrat. Justice O'Connor was also a King appointee. In the Interview by O'Connor I

asked him about the appointment process. During the process he was, of course, interviewed by the
Governor, first for the vacancy which Lynch filled. "I had, In talking with [Governor] King... I was a
very strong advocate of no abortion and no death penalty. And he was with me so much on the abortion
question.

.
.he was clapping, clapping when I told him. But when he heard the other, he didn't feel the

same way. So I figured that's the end of that. And I didn't get the appointment anyway. But then
another appointment came up eight months later[.]" (Intervew with author, Shrewsbury, MA, 21 May
1999.) O'Connor was appointed to that vacancy. If King had appointed a third death penalty opponent,
Colon-Cruz might have ended differently (although in that instance Wilkins might have sided with the

majority on the constitutional question).
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