
University of Massachusetts Amherst University of Massachusetts Amherst 

ScholarWorks@UMass Amherst ScholarWorks@UMass Amherst 

Doctoral Dissertations 1896 - February 2014 

1-1-2005 

American voting : the local character of suffrage in the United American voting : the local character of suffrage in the United 

States. States. 

Alec C. Ewald 
University of Massachusetts Amherst 

Follow this and additional works at: https://scholarworks.umass.edu/dissertations_1 

Recommended Citation Recommended Citation 
Ewald, Alec C., "American voting : the local character of suffrage in the United States." (2005). Doctoral 
Dissertations 1896 - February 2014. 2389. 
https://doi.org/10.7275/6xk2-5998 https://scholarworks.umass.edu/dissertations_1/2389 

This Open Access Dissertation is brought to you for free and open access by ScholarWorks@UMass Amherst. It 
has been accepted for inclusion in Doctoral Dissertations 1896 - February 2014 by an authorized administrator of 
ScholarWorks@UMass Amherst. For more information, please contact scholarworks@library.umass.edu. 



Deba‘eS PU ‘ “* 3nd n°ne Wan,ed t0 waste his turn .

49
Remarkable debates about

representatton, rights and privileges, and the philosophy of self-rule ensued, as one might

expect from a convention featunng James Mad,son, John Marshall, and Join, Randolph,

among many other luminaries.

What Peterson called the “thick context of practical political life," however, did

no, include much discussion of local electoral contexts or suffrage administration. In

fact, one striking charactenstic of the many sections of the Proceed,,

n

gs dealing with

voting is their highly theoretical cast, even compared to other conventions. One

encounters a great deal of learning and a deep frame of reference as speakers wrestle with

“whether [suffrage] is a natural, social, civil, or political right,”
50
among other questions.

Delegates quote from Shakespeare and Alexander Pope; invoke “the genius of Locke,

and Sydney, and Milton;” and refer to Solon, classical Athens, the Roman republic, and

Caesar .

51
But there is relatively little about how elections were run, and about what

people actually did when they voted. Suffrage debates are set in the vivid political

context of Virginia life, and arguments about representation often hang on specific ideas

about the lives and experiences of those to be represented. (There is a splendid passage

in which John Randolph mocks the authority of Jefferson by telling the story ofhow

Jefferson designed an elegant plow, lovely to look at, and honored by the French as the

Proceed,ngs and Debates ofthe Virginia Slate Convention, of1829-1830 ( 1 830), at Hi. The volume hasno Table of Contents or Index whatsoever; in reading il I have started from the dozen or so passages
excerpted in Peterson.

6

50
Id., at 411.

See for example, id., at 363, where Mr. Nicholas refers to the “ancient republic of Athens, and some of
the other Grecian states;” at 54, on Locke; at 157, on “the days of Solon [and] those of George
Washington, and at 532, where John Randolph talked of how the framers had been able to “snatch a grace
beyond the reach of art;” Peterson, at 429 n.31, tells us this line comes from Pope’s Essay on Criticism

; and
533, where Randolph speaks of Caesar and Brutus.

163



“mould-board of least resistance" - but no good to plow with.
52

) But by and large,

premises about political identity are either about class - in lengthy and repeated debates

over reducing the property test - or, most often, regional references, because debates

over representation and apportionment especially were very much about the ways of life

of eastern and western whites in Virginia. We read of the “Back-Woods vote” and the

“hardy peasantry of the mountains;”53 of the “poor men of the East;”
54

of the “pride of the

men of the mountains” and the “metropolitan honors of the lowlands;” of “the growing

influence of wealth, numbers, and intelligence in the West, and a returning sense of

justice and equality in the East .”55 Somewhat less often, another defining characteristic

of political “circumstances” in the state come up: that “(n]early half the population are in

bondage - yes, Sir, more than half in the country below the Ridge.”56

But there is relatively little about towns and counties. We know that county

governance was strong - and was a salient issue in the convention - because the county

court system in particular was controversial. Westerners apparently detested it, but

eastern elites like Randolph “considered the County Court system, and the freehold

Suffrage, as the two main pillars in the ancient edifice of our State Constitution.”57

Counties appear in voting disputes, however, most often as pawns in apportionment

52
Id., at 533.

53
Id., at 156, 158.

54
Id., at 167.

55
Id., at 665, 664.

56
Id., at 318.

57
Id., 532; one debate on the County Courts is at 526-530 and 532-535.
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baules. Debates over districts became fights over which counties would go where: by

January of 1 830, hours were spent in dueling motions movtng count.es among distncts.
58

As elsewhere, the Virginia debates show that many of the relevant taxes were

collected locally. This emerges in a d,sparaging speech against a taxpayer test, as a

delegate named Nicholas mocks the idea that a man who pays “four cents upon a horse,”

or “a poor rate and county levy” has shown any “interest in the community”59
Earlier, in

a debate over how to proportionately connect taxation and representation in the

legislature, one delegate remarked on the range and complexity of different kinds of state

and county taxes - for example, on auctions, salt, and (referring to a recent Supreme

Court ruling, presumably the 1 796 case Hylton v. US.) carriages.
60

Another debate made

clear that the apportionment of state levies was more contentious, however, particularly

in terms of slaves, which were of course some of the most valuable “property” in the

state.
61

In one key area, the Virginia convention ofl 829- 1830 made a crucial

contribution to the history of American suffrage practices. Virginia’s famous 1776 Bill

of Rights made no mention of /tow votes were to be cast.
62

But the constitution adopted

in 1830 changed that: “[i]n all elections in this Commonwealth ... the votes shall be

58
See, e.g., id. at 845-847.

59
Id., 366.

Id., 180, see Hylton v. United States, 3 Dali. 171 (1796). Hylton required the Court to determine
whether a tax levied on carriages by Congress in 1794 was a direct tax - in which case it should have been
apportioned according to each state’s population - or an indirect tax, which need not be apportioned. The
Court determined that the tax was indirect. Hylton is important not only because it dealt with the
politically-sensitive matter of taxation, but also because it was the first case in which the Court at least
implicitly acted as if it could judge the constitutionality of federal statutes.

61
Id., 169.

62
Reprinted id., at 895.
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gtven openly, or viva voce

,

and not by ballot.”" At least one delegate launched a spinted

defense of viva voce voting, which he understood as part and parcel of a system of

properly-limited suffrage. It is one of the best articulations I have seen of the theory of

public voting, and deserves quoting at length. In those states that have expanded the

suffrage, a Mr. Leigh argued,

the ballot has been substituted for the old method of voting viva voce on theavowed principle, that it is necessary to enable the voter to give his vote withm ependence, that he should be allowed to vote secretly. Now the introduction of theballot . .

.

is a plain distinct acknowledgement, that the Right of Suffrage is extendedtoo far - extended to men who cannot be expected to give an independent vote
openly, in the face ofday - to men liable to the influence of others, and desirous to
conciliate their favour.... It is a very odd expedient for cherishing the political
independence of the citizen, to take away all occasion for the exercise of it....”'

„64

Another delegate disagreed, but felt it necessary to concede that he too preferred “the

VlVa VOCe mode of voting, but I am not prepared ... to pronounce an anathema upon the

other. We should, at least, pause and reflect well before we condemn a practice adopted

by many of our sister republics,” he argued. But, he hastened to add, “there [is] no

affinity between the question of the extension of Suffrage and the mode of voting.”65 A

decade earlier, remember, New York had required ballots in all state elections, but among

Virginians there does not seem to have been serious interest in using paper — or in

enabling voters to shield their votes from the ears and eyes of their neighbors.

d. “The love which gentlemen have for the people and the people’s rights:”
North Carolina, 1835.

63
Reprinted id., at 900.

64
Id., at 406.

65
Id. at 4 17.
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As in Virginia, Western calls for more political influence sparked the 1 835 North

Carolina constitutional convent,on,“ but again, westerners generally did not get what

they wanted. North Carolina’s political system, like that of its northern neighbor, was

dommated by a d.sproportionately influential eastern slavehold.ng population. Easterners

came out of the 1835 convention with their power largely intact, although new systems of

representation did slightly increase western power.
67

I find in the convention’s records

little direct discussion of election administration, but the proceedings do help us

understand the character of nineteenth-century ideas about popular sovereignty, offering

several telling glimpses into ideas about representation, taxation, and voting itself.

In one discussion of electoral reform we find a clear echo of Madison’s concern

for the local intrigues possible in small election districts. But this time, a delegate named

Gaston came to a different conclusion, arguing that breaking large counties into single-

member districts would be preferable. “When in a county, there are a number of

candidates, they form combinations and enter into intrigues” - “’You run me in your end

of the county, and I will press your claims in my neighborhood.’”
68

Enabling the

legislature to divide counties into districts would “afford[] the best opportunity of having

a full expression of the public voice” - not only because those in the west would increase

their representation, but also because thousands of voters who might lose an election in a

large county and thereby have no representation would improve their chances at selecting

66
For example, see Proceedings and Debates ofthe Convention ofNorth-Carolina, Called to Amend the

Constitution ofthe State, 1835 (1836), at 359, where one delegate “presumed every gentleman on that floor
would admit, that if the counties in the East had equalled, in size and population, those of the West, no
Convention would ever have been demanded.” See also Laura J. Scalia, America ’s Jeffersonian
Experiment, at 13.

67
Id. For more background on North Carolina’s 1835 convention, see Chapter Four.

68
Proceedings and Debates ofthe Convention ofNorth-Carolina, Called to Amend the Constitution ofthe

State, 1835 (1836), at 359.
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a leg, slater. »’ While there is nothing expliei, here about specifically local admin,station

Of elections, it is an important statement of the instrumental dimension ofpopular

sovereignty and the existence of local interests. Meanwhile, the speech seems to show

that while state governments were perfectly comfortable in breaking up the slate into

small electoral units - here, telling counties and townships how to choose their

representatives - they had no visible interest in interfering in how those localities actually

ran elections.

A more constitutive side of the debate emerges in the comments of opponents.

Smaller districts would “amay neighbor against neighbor,” bringing about some of the

evil consequences” of Borough Elections - “the warmth of feeling and strife

engendered.” Another opponent compared the results to “the feuds of the Montagues and

Capulets,” “angry passions” setting “friend against friend .”
70

These delegates debated

representation with a sharp concern for the impact of elections on political life as

experienced in local conditions.

The local nature of taxation also appeared in debates over districting. Faced with

the question of how often to redistrict, delegates revealed that population and taxation

worked together in determining apportionment - with the latter appearing to determine

composition of the state Senate. Debate centered not on whether ten years or twenty was

the best interval for reapportionment, but over which types of taxation should determine

districts. One delegate argued that the average of a county’s tax contribution should

determine its Senatorial representation, rather than its taxes in a given year. Otherwise,

69
Id., 358.

A third said that of the then-twenty-four states in the Union, only Louisiana - where “the country [being]
so cut up by swamps” made it necessary - used such small districts. Id., 362-363.
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“a few wealthy men in a small county, in order to obtain a Senator, might join together

and put up a Billiard Table or two ....”
71 A colleague took the remark quite seriously,

agreeing that more “permanent” sources of revenue like the “land-tax and poll-tax" ought

to determine Senatorial representation, rather than what was raised “from Billiard Tables

[and] Natural Curiosities.” Another delegate made a striking comment regarding local

property, taxation, and representation. His county's voters wanted reapportionment soon,

since they were about to gain a great deal of property: “the land in [my] county,” he

noted, “is at present principally owned by Indians,” but in a few years it would “become

the property of the citizens,” who expected as a result to win more power in the state

Senate .

72

Representation and the nature of elections also surfaced in debates over a motion

proposing shifting from legislative to popular selection of the Governor. One delegate

worried that voters at large would be very unlikely to have any real acquaintance with the

candidates, whereas Assemblymen were presumably able to greet and question them

personally. He noted the repulsive specter of a popular election in neighboring

Tennessee, where “two Candidates were traveling through the State on an electioneering

campaign, at expense and trouble to themselves, and to the great annoyance of the

People.” Another opponent imagined campaigns infecting the politics of the state with

partisanship at every level: “we shall soon have our Grand Central Committees, District

Committees, County Committees, and Captain’s Company Committees,” each of which

would bring the “freemen of the State . . . into a general array against each other.”

Id., 158.

72
Id., 158-159.
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Eventually, however, “the love which gentlemen have for the people and the people’s

nghts” won out, and the motion for popular election passed.
73

A final glimpse into ideas about voting practices comes in debate over whether to

compel the Assembly to vote viva voce when choosing militia officers and justices of the

peace. Some speakers restncted their analysis to voting in the legislature, but others

clearly did not. For example, one delegate “believed the vote by ballot was introduced,

when voters were kept from voting publicly for fear of the merchant’s books, for they

were in debt," but that had no bearing on the legislature. Another argued that voting by

ballot “was productive of prevarication and deception,” since one could not ascertain

another’s vote with certainty. But others supported voice votes in the Assembly, even if

they “did not wish to see this practice introduced into our elections generally,” as one

man put it. The motion succeeded by a two-to-one margin.
74

e. “Clear and apparent as a sunbeam:” Iowa, 1844.

We have limited data from the Iowa conventions of 1844 and 1846. The first was

necessary to get Iowa into the Union, but the proposed constitution was defeated by

popular vote in 1845, mostly because Congress had reduced the territory’s size in

offering it statehood. The latter convention was quite short and made only minor

changes prior to re-submitting the constitution to popular vote, which this time

succeeded. As the Iowa political scientist Benjamin F. Shambaugh explains in

73
Id., at 332, 340.

74
Id., at 181, 180, 179, 181.

See Benjamin F. Shambaugh, ed., Fragments of The Debates ofthe Iowa Constitutional Conventions of
1844 and 1846 ( 1900), at 260-266, 276-313, reprinting various opinion pieces explaining why the 1844
Constitution failed. For discussion of the two conventions more generally, see Scalia, America 's

Jeffersonian Experiment, at 17.
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introducing his edited colieet.on of press commentaries on the conventions, convention

part, c,pants kept no official records, and no “Madison's Journal" has come to light,
76

That means we are essenttally at the mercy of two add.tional “filters" - the Iowa press

decided what was newsworthy at the time, and Shambaugh extracted only what he found

significant from their coverage. Still, most of the excerpts are long and detailed -

remarkably so, considering that they were first published in newspapers. Stylistically,

they are indistinguishable from the more official records of other states.

Shambaugh chooses selections from the Iowa Standard and the Iowa Capital

Reporter for both the 1844 and 1846 conventions. Clearly, voting was an important topic

in 1 844: one of the appointed standing committees dealt with “Suffrage and Citizenship,”

and three days later a delegate introduced a resolution “that provision be made so that in

all elections in the State oflowa, the will of the majority shall control.”
77 A few days

later, the report of the Suffrage and Citizenship committee was taken up. That report

itself is not reprinted, but discussion yielded a number of interesting fragments with

regard to suffrage practices and local administration.

First, one delegate moved to require that all elections be held viva voce. This

failed; the convention instead endorsed the report’s recommendation that all elections

shall be by ballot.” (Interestingly, the convention apparently struggled to agree on

whether the General Assembly itself should vote by ballot or voice, as well.
78

) Next, a

76
Shambaugh, at Hi. Unfortunately, the volume has neither a detailed Table of Contents nor an Index, so a

student of the Iowa conventions is left to read and skim about four hundred pages.

77
Shambaugh, ed., at 9, 20. The resolution was “laid over.” (The material cited in notes 7-12 are from the

Iowa Standard.)

Id., at 214. Here a newspaper editorial complains that in one place the document stipulates that

Assembly members vote viva voce, while another passage has them voting by ballot.
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delegate named O'Brien proposed that any “foreigners” who had lived in iowa for three

years and declared the intention to become citizens be permitted to vote - only for state

Representattves and County officers™ his county, O'Brien explained, un-na,ura,ized

men had been subject to a poll tax
,

80
and had therefore asked for the vote. White male

immigrants in Illinois, he pointed out, could vote after six months with an oath, and the

same should suffice in Iowa. But opponents worried about the national Const.tution,

which stipulated that those who voted for the more numerous branch of the state

legislature must be allowed to vote for President and V,ce-President as well, and the

motion failed. Nevertheless, two years later one newspaper praised the convention

simply for debating the measure, calling it "progress [for] the principle of universal

suffrage .”82

The date of elections came up next. After short debate, the General Elections

were moved from August - harvest time - to October, despite the arguments of those

who called October a “time of sickness.”
83

Weeks later, an intriguing glimpse into the

conduct of elections emerged in discussion of“County Organization.” The relevant

committee had urged that sheriffs be limited to two terms, and some objected along

familiar let-the-people-vote lines. But one advocate of the restriction “thought that the

patronage and influence of the Sheriff might become such as to interfere with the

79
Id., 44.

Tha t is, a “head tax,” or a tax not linked to property value. In Iowa, as in other states, discussion of the
advisability of “poll taxes” was frequently not linked at all to voting.

81
Id., 44-47.

82
Id., 341-342.

83
Id., 56.
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eedom of elections. The delegate did not elaborate - the two-term restriction

but he could well have meant that election administration
, and not just voters’

choices
, would be distorted.

Finally, one comment in an 1845 speech to the Territorial Legislature on re-

submitting the constitution for popular ratification (after it failed the firs, time) reveals

unequivocally that such a vote would be locally administered. Rhetorically,

representative Wilson asks “have we a right to order polls to be opened in the different

counties, townships and precincts, and compel the judges of said elect,on there to receive

votes Tor' and ‘against the constitution.'!?]" Yes, he replies: “we have not only the right

but ... it is perfectly clear and apparent as a sunbeam ,”85

I take some license in using this phrase - which is italicized in the official record

- as the title of this section. Context makes clear that Wilson was focusing not on a

controversy over whether the state could order localities to hold elections, but on the

question of re-submitting the constitution for popular ratification. Nevertheless, his

specific description of how the vote would be held is meaningful. Wilson repeats it later,

saying the question before the assembly comes down to “shall this Legislature give them

the opportunity’ ofvoting on this change, by causing polls to be opened in each township

or precinct throughout the TerritoryVu

Clearly, the Iowa delegates were quite aware of and concerned about the national

aspect of suffrage - that their state’s formal franchise qualifications should not violate

Id. 153. A later critic of the constitution focused on the county and township officers who would not be
elected, but made no reference to the conduct of elections themselves. Id. at 358.

85
Id., at 299. Emphasis in original.

Id., 306. Emphasis in original. The territorial Governor’s official proclamation of Iowa’s entry into the
Union referred to the general election held ... in all the organized counties....” Id., at 371.
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national standards. This is not sutpnstng, given that the punxtse of Iowa's convention

was to write a constitution so that the tetri,ory could become a State. Second, one gets a

strong sense from these pages that issues like the state’s borders, banking system,

separate of powers, and the salaries of vanous officials were far more important than

both formal questtons of defining the franchise and practtcal questions of how votes were

to be cast. But whether or no, it was Wilson’s explicit point, there is also a third truth,

audible in his “clear and apparent” language: the infrastructure of voting was local, and

that fact was as plain and unobjectionable as sunlight to lawmakers.

f. Conclusion.

There is a broader way in which the “clear as a sunbeam” passage is important.

Few though they may be, I believe that such explicit references to election practices in

these convention records mark the ways that local administrative control over elections in

the U.S. was in a sense constructed in this period. To be sure, the first lesson one gets

from these materials is that the early nineteenth-century conventions are fundamentally

about state control over franchise qualifications. (Indeed, these conventions, like others

in American history, occasionally created new suffrage standards for their own

ratification, as Roger Hoar explained in his 1917 study Constitutional Conventions*
1

)

Delegates clearly believed that as authors of the state constitution they, along with their

state legislatures, were defining the franchise, and they took that duty seriously.

87
Roger Sherman Hoar, Constitutional Conventions: Their Nature, Powers, and Limitations (1987) (1917),

at 205-213. Hoar lists cases between 1780 and 1868 in which conventions alone, conventions and the
egislature together, and the legislature alone either expanded or restricted the eligible voter pool for
ratification. Id., 206-207. His conclusion is that in the absence of specific restrictions, a convention’s
general authority includes “the date of the election, the election officials, . . . and even the choice of the

particular electorate who shall be employed by the convention to represent the will of the people.” Id., 213.
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encounter a good deal of evidence of a powerful local dimension lo

suffrage, in various ways - from desenpt.ons of political identity and interest rooted m
specific cultural and economic conditions to blunt statements ofhow votes were

purchased in one’s own town. We can be sure the constitution^ understood that

elections were administered a, the county and municipal levels, no, only because so many
of the delegates were politicians themselves, bu, because they tell us so. In some places,

they worry on, loud about whether local officials bear too much interpretive and

enforcement responsibility.

Bu, they did no, take that responsibility away, and aside from debates over paper

or voice voting, I find not a single instance where they seriously considered doing so. In

fact, in the very act of drafting new standards and rules for who could vote and how votes

were to be cast, the Jacksonian conventions gave new life to local administration.

Certainly municipalities had run elections before. Bu, one way to read these records is as

a serious of interactions between state and local governments. Consider: when delegates

in Massachusetts and North Carolina acknowledged the importance of towns and

counties in assessing taxes and determining residency; when New Yorkers allowed

service as a fireman or highway worker to qualify a man to vote; when New Yorkers and

Virginians alike acknowledged the impact of local pressures on voters, then compelled

votes to be cast on ballots or by voice, respectively; when the Iowans discussed “causing

polls to be opened in each township or precinct;” and when New Yorkers considering

requiring each town and ward” to compile a list of qualified voters, we clearly see a

dialogue between state lawmakers and the local officials who they knew would interpret

and implement voting rules.
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Even as they declared stale control over formal franchise qualifications, then,

constitution-drafters renewed and reasserted local responsibdity for running the voting

process. A modem scholar who hopes to find the language of “centralization,”

“bureaucratic capacity,” and “the state” stated explicitly in these debates over the practice

of Amencan popular soveretgnty will be disappointed. But here we see the local

dimension of suffrage as no ace,dent, bu, rather as a creation - and a conscious creation,

albeit a somewhat-tacit one - of state governments themselves.

"
American Suffrage"

1” AUS 'ralian Ba"°‘ a"d TranSformati°" »f

In The People s Welfare, William J. Novak describes prevailing ideas about

“well-regulated governance” in eighteenth- and nineteenth-century America.
88

“In

contrast to the modem ideal of the state as centralized bureaucracy,” Novak writes, “the

well-regulated society emphasized local control and autonomy.”89
While acknowledging

the limits of such sharp lines, Novak marks the end of that regime at 1877, at which point

he argues that the “modem ideal” - the centralized “liberal state” - took over. Novak

does not incorporate voting into his analysis, but I believe the history of American

suffrage practices - in Chapter Two and in the above discussion of the Jacksonian

conventions - confirms his account of the earlier period. Next, I analyze a refomi which

spread with truly remarkable speed among the states of the U.S. in the second and third

decades of Lukas’ “modem” era: the Australian ballot. The Australian-ballot reforms

88
William J. Novak, The People's Welfare: Law and Regulation in Nineteenth-Century America (1996)

generally, and particularly at 237-238.

89
Id., at 237.
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divide U.S. political history neatly in half: about one hundred ten years preceded them,

and about the same number have passed since. Appropnately, the reforms and the

arguments of supporters and opponents suggest a great deal about election practices

before and after.

I certainly do not seek to write a full history of the advent of the collection of

reforms sometimes called “penal-colony reform,” “kangaroo voting,”
90

and, most often,

the “Australian ballot.” Eldon Cobb Evans, in 1917, and L.E. Fredman, in 1968, have

already done so in fascinating and comprehensive books.
91

Political scientists such as

Jerrold Rusk, meanwhile, have analyzed the effects of ballot reform on voter behavior.
92

The purpose of this section is to explore the advent of the secret, publicly-produced ballot

from the perspective of local administrative responsibility, and as a study in changing

American ideas about how popular sovereignty would be exercised. A second purpose is

to examine how state lawmakers understood suffrage practices, particularly their local

dimension, and to see how and to what degree local administrative responsibility

survived this penod. For if the Jacksonian era saw important shifts in who was permitted

to vote, the Australian ballot actually wrought a greater transformation in American

voting practices.

Critics tended to use the “penal-colony” and “kangaroo” tags. See Eldon Cobb Evans, A History ofthe
Australian Ballot System in the United States (1917), at 24. For explanation of the spread of the set of
reforms which became known as the Australian ballot, see above, Chapter Two, 36-38.

91
Evans, A History ofthe Australian Ballot System in the United States (1917); L.E. Fredman, The

Australian Ballot: The Story ofan American Reform (1968).

92
See Jerrold Rusk, “Effect of the Australian Ballot on Split-Ticket Voting, 1896-1908,” 64 American

Political Science Review 1220 (1970).
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Slates did not even begin to keep good records of legislative proceedings until the

end of the nineteenth cental and acquiring those records front the penod in question

has proven outs.de the scope of the present project. Instead, I draw on a range of

pamphlets and secondary materials in an effort to learn how reformers and state

lawmakers thought about suffrage practices.

In the language I’ve used above, Australian-ballot reformers believed they were

enhancing the exercise of American popular sovereignty in both instrumental and

constitutive ways, both better measuring the will of the voters and elevating the character

of their voting practices. 1 reach three central conclusions with regard to the Australian

ballot’s effects on the local dimension of suffrage. First, reform was clearly designed to

limit the impact of local contexts - particularly when those contexts contained cash and

coercion - on voters’ choices. Second, these refomis marked a major expansion of the

state role in election administration, with a corresponding diminution in the range of

discretionary and interpretive authority in local hands. This change was greater than I

had understood. Local officials still ran elections, but did so as agents of state

government, to a degree that was almost entirely new in American voting. Third,

however, state lawmakers stopped far short of eliminating local responsibility. State

governments obviously decreed new rules for running elections, in a way that was

fundamentally new. But those rules are aimed at county and municipal governments,

with state officials themselves taking on relatively little practical responsibility.

Therefore, the Australian-ballot reforms ultimately serve as another paradoxical example

93
See Scalia, America 's Jeffersonian Experiment

, at 173 n. 18.
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Of state lawmakers constructing our local system of elec,ton administration - by asserting

state control over suffrage practices.

a. “A Closet of Prayer:” The Individualization of American Suffrage.

In a 1996 poem, “My Ancestress and the Secret Ballot,” Australian Les Murray

contrasted the violence of nineteenth-centu^ Scottish elections with the peaceful suffrage

of the Australian colonies. In Scotland, “a corpse stains the dus, on voting day;” i„ New

South Wales, “[t]he polling booth will be a closet of prayer
”94

As Mark McKenna

wntes, the unmistakable religious overtones of Murray's language capture important

elements of the ballot-reform movement.

In the previous chapter, I described the instrumental and constitutive implications

of voting practices for popular sovereignty. The bulk of Murray’s poem is about the

more instrumental side of the secret ballot: his ancestor in Scotland was killed “for the

way he was known to vote,” and the poem explains to the dead man’s poverty-stricken

wife how confidential voting will eventually help build the welfare state. But the phrase

“closet of prayer” captures the constitutive transformation ballot reformers sought to

bring about, as well. The phrase’s physical aspect - Americans would now vote in little

closets” - and the silent, reflective, solitary activity it defines were both largely new in

American voting. Secrecy and a common ballot “will encourage the intelligent sentiment

to assert itself,” argued one reformer, because it “protects the voter from intimidation.”
95

Quoted m Mark McKenna, “Building ‘a closet of prayer’ in the New World: the story of the Australian
Ballot, London Papers in Australian Studies, No. 6 (2002), at 2-3. For a summary of nineteenth-century
voting reforms in various countries, see generally John H. Wigmore, The Australian Ballot System As
Embodied in the Legislation of Various Countries (1889).

Abram Flexner, The New Ballot Law ofLouisville, Kentucky at work and compared with the
Massachusetts Law (1889), at 10, 9.
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A. the same tune that i, sough, ,o make voting pnva.e, the Austraiian ba„o, tned ,o bring

the individual voter into closer contact with his government and pu, him in more direct

control of the state. For that reason, the Australian ballot should be understood as both a

privatizing and a centralizing influence in American suffrage.

In his comparative analysis of the standardization of voting practices in

democracies, Stein Rokkan argues that in order for a country’s elections to be cons.dered

“essential instruments of legitimation,” “local variations in the arrangements for the

elicitation and recording of choices had to be minimized.” In country after country, he

wntes, the “history of the democratization of the suffrage was paralleled” by

increasing standardization of administrative procedures in all phases of the
electoral process: the establishment of registers; the determination of voting rights-
the maintenance of order at the polling stations; the casting of the vote; the recording
of the act in the register; the counting of choices; the calculation of outcomes .”96

Such things are a matter of degree, but in the United States, that level of standardization

in election administration simply had not occurred. Variation in registration rules and

practices, qualifications of voters, ballot design, and counting procedures varied at both

state and local levels through the nineteenth century - indeed, in some ways, into the

twenty-first. On the purposes of Australian-ballot reform, however, Rokkan’s analysis i<

insightful. Rokkan s conclusions in terms of popular sovereignty and localism are

unequivocal: the secret ballot was aimed at reducing the effects of local contexts on

voters, and at enabling the central state to “enter into direct communication
”97

with each

voter.

Stein Rokkan et al., Citizens, Elections, and Parties: Approaches to the Comparative Study ofthe
Processes ofDevelopment (1970), at 152.

97
Id., at 35.
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As is clear in Jacksonian debates over voter coercion in states like New York and

Virgmia, nineteenth-century American suffrage theory contained some profound

uncertainties. Amencans knew that many voters were subject to unacceptable pressure

under public-voting systems, but they simultaneously believed that “the vote ought to be

open, that each voter ought to be prepared to defend his decision in his day-to-day

environments. Eventually, Rokkan argues, the virtues of openness lost out to the need

for legitimacy, dignity, and an increased “ritual significance” in voting procedures. (The

Australian poet would agree with that language.) Rokkan also describes well an attempt

to diminish what I have called the locally-mediated character of elections, writing that

secrecy represented

a further extension of the tendency for the centralizing nation state to enter into
direct communication with each individual subject and to undeimine all intermedia™powers the essential effect of the secrecy institution is to accentuate the equality ofeach voter by isolating him from the hierarchical influences in the local community
I hrough the secrecy provisions the power of the local aristocracy, the notables and
the clergy is further reduced and . . . the tendencies toward centralization
correspondingly strengthened.”99

As he later puts it,

“the underlying purpose of the introduction of the ballot system was to take the act of
voting out of the regular give and take of day-to-day life and enhance its dignity and
ritual significance by isolating it from the sordid pressures and temptations of an
unequal and divided society.”

100

In secret, the voter becomes “independent of his immediate environment” and acts

exclusively in the abstract role of a citizen.”
101

As one contemporary supporter wrote,

98
Id., at 152.

99
Id., at 35.

100
Id., at 153.

101
Id, at 154; 35.
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it makes every voter directly responsible to himself for his individual actions.”
102

Crenson and Ginsberg agree, concluding that the new ideal “emphasized the solitary and

independent citizen,” rather than collective participation.
103

This analysis fits the secret-

ballot reform into the pattern Lukas articulates in The People 's Welfare. Lukas argues

that in the nineteenth century, the “preferred social unit of governance” was the “self-

governed community,” but in the twentieth, that preferred unit became the

individual. In the closed voting booth, wrote one reform supporter, “[i]t is each

citizen’s business to decide according to the dictates of his own conscience how he shall

vote.”
105

A colorful image of the privacy rules comes in a small book called Hill's Political

History ofthe United Slates, published in 1 894.
106

According to Hill’s research, 34 states

already employed some version of the Australian ballot - a testament to the astonishing

speed with which the reform spread, given that it had been only six years since it was first

I

2
Massachusetts GevemOT Oliver Ames, quoted in William H. Glasson, “The Australian Voting System:

°.
f tS Hls*°ry and PrmclPles “ why North Carolina, South Carolina, and Georgia Should Adopt

It,” South Atlantic Quarterly (1909), at 6.

Crenson and Ginsberg, Downsizing Democracy (2002), at 46.

104
Lukas, The People’s Welfare, at 238, Figure 2.

105
Glasson, at 9.

Thos. E. Hill, Hill s Political History ofthe United States (1894). Apparently written for a popular
audience, Hill s book promises to offer “A Condensed Summary of the Important Political Events in
United States History, from the Founding of the Government to the Present Time.” The volume does
indeed cover a broad, if highly eclectic, list of topics. After the discussion of election law discussed below,
for example, the book proceeds directly to explain the “Cause of the Financial Panic, 1893.” Id., 125. Hill
also offers one of the most colorful lists I’ve read of nineteenth-century suffrage exclusions. “In several
states, he writes, the voter is denied the privilege of suffrage if he is a pauper, a convict, an Indian, a
lunatic, a Chinaman, a duelist, a deserter, a better on elections, a briber, a non-taxpayer, or is unable to
read.” Id., 123.
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