to navigable waters. By this time, the high
marsh was damaged beyond repair, so
high marsh destruction continued without
permit. In April 1974, the Corps published
new regulations that limited the extent
of Section 404 jurisdiction to traditional
navigable waters, outraging environmental
agencies and organizations. The National
Resources Defense Council ( NRDC), the
National Wildlife Federation, and others
sued the Corps for narrowing the scope of
the Clean Water Act to navigable waters.
In 1975, the U.S. Court of Appeals (2nd
District) found that Congress did not intend
the law to be restricted to navigable waters,
and the Corps regulations did not meet
the intent of the law and must be revised
accordingly ( NRDC v. Callaway 392 F.
Supp. 685). The Corps reluctantly expanded
the scope of the regulations to all waters of
the United States including w
 etlands ( Figure

9.3). For details of the conflict between
the Corps and e nvironmental groups, see
Vileisis (1997).
Today, individuals seeking to dredge,
fill, build structures, or otherwise alter
coastal wetlands and many inland wetlands
must apply for a federal permit from the
U.S. Army Corps of Engineers. If an activity involving a discharge of dredged or
fill material represents a new use of the
wetland, and the activity would result in a
reduction in reach or impairment of flow or
circulation of regulated waters, including
wetlands, the activity is not exempt from
the permit process. Both conditions must be
met in order for the activity to be considered
nonexempt. In general, any discharge of
dredged or fill material associated with an
activity that converts a wetland to upland
is not exempt, and requires a Section 404
permit (see Table 9.3 for exemptions).

Figure 9.3. In 1976, the Corps, for the first time, denied filling of thousands of acres
of mangrove at Marco Island ( FL)—this was a major action by the Corps in exercising
its new authority to regulate dredge and fill operations in accordance with recent court
interpretation on the Corps regulatory responsibilities. This type of development had
proceeded unabatedly before this time. The Corps’ decision was a major victory for
environmentalists and for tidal and other wetlands.
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