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LLAUUES AND LIBERTYES

CONCERNING THE INHABITANTS OF THE MASSACHUSETS

(OLLECTED OUT OF THE RECORDS OF THE GENERAL COURT
- FOR THE SEVERAL YEARS WHERIN THEY WERE MADE
AND ESTABLISHED,
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And now revifed by the fame Court and difpofed into an Alphabetical order
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UUhafocver thereforerefifleth the power, refifleththe ordinance of God,
and they that refift receive to themfelves dammnation. Romanes 13.2.
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Printedaccordingtoorderofthe GEN ER AL COURY.
' 164 8.

And are to be folde at the fhop of H e{e@'a.]; Ufher
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F:‘gbre I. Title page of the Laws and Liberties, 1648.
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wWere oconmot by bhe F41§

myy For ERanple,
walls orior Lo 1&00.%

Maw England Prospsct, weitten in

ty, states That ths

Hay Colany at that time containesd 1500 cattle, 4000 goats,

and Mswyns dnnunesrable” along with about 4000 humans, @
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proupation might have an animal or twe for personal

comnsumstion, and these were often allowsd to roam freesly

about, either by intent or Ligencs on the part of Their

CHAMEF . It was soon recognized that livestock wandering

aboul the strests and vards of the ftowns were a nul sancs.

The problemn of looss livestoock was & common top

=
L

Fui

oF biman regulation. The fres grazing allowsd in the

countryside was insppropriate in the Towns. Mandserin

in]

Tiwestook were "a subjscbt of continuous legislation

W
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.
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<
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ot Facord generation after gensration. " The following

aglectnen '8 order, from the Boston Town Records for 14473, is

typicals

Tt s Ordered that all swir

that ren
in yvaards
gog abrosadse Lo Lrespasss on

"8 e g e

Boston, sha
+hmas ma
Lhﬁy [HEZS

gardens., ®

z
s
:u‘ i
]
1]
S
il
i

P b
rr

The abundence of similar town orders in the records

thooiigh the 1770°s indicsate that this problem wass never

gxlved, a&lithough a varisty of technigues weres
employed.

Dne action tsken by colonial towns was the hiving of
goat and cow herds by iooal governmesnts.  These collectsd

from individual homes and took thiem Lo

ihv.® Town pounds and pound-keepere were

Found in most Bay Dolony toans.  Mgmerous other locsl

the oontrol of Tivestook.

SGwing ringing and yvokRing was a particular matbter of conosins

Wm, Spowell and avid Hichbons sare sathorized to warns




tha towne to voake angd ring all
owne iy the 4th of fLhe next mo., els
may dmpourd suoch swins o found
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it meems 1ikely that town problems wiih stray Food
animals persieted well into the present century, and only
e x

Fracantly have Deen aipp.%r[Mﬁ by The concerne for dogs and

rabs thal now characterizse local animal conteol deparbnents.

General Dourt Lecislatlon

The colonial goverromend bad & substantial body of law

relating o the condlict betwssn foog animals and orops by

mhe time of the publication of bhe i

1 &, M examinaticon oFf bthe index to this code reveals
chapters entitled "Oattie, Dornfiselds, Fenoess®, “Drovers',

Fournd ", and "Sryna” oall of which relate din some way Lo the

CorFntieslds, Fenoess" along merits 2 full pages of regulationsg
his makes it longse than the chaotsr that enabless the

colony s cowrdh system.

The seven sections of "Dattle, Corpfields, Fenoes?

iilustrate just how Complss

2ok andd

Ju

crop contlicte had become.  This law defined responsibilities

it]

{

For fenoing common orop filelds, regeired town brands for

[

'3

cattie allowsd on common graging lands, specifisd damagss
b pald to fleld owners for orop destruction by animals (goat
os 2ol

oenErs paid doubls), anog ceguired towns Lo appoinh fenose
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)
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The Ssneral Court attempted in Tts Las
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interests of livestook owners and the interssts

e

o owEr s, ThErs wasg & concern For propsr te
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Fefiscts the phvsical conditions which allowsg the

1 marlisr. BEnTiion
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I fences were not adequate, orop owners were not
allowsd to oollsot damages:

ihis Court doth Ordesr and Enact, That Mh Ay
matitle shall Tresspess on any oroprisbty, ;
e sutbficiently Fenced, sgainst Swins suf

@A ring AR Ny i
crralaed by oa
wviswers of b
the Fenoe, of bear all
as Lo them thsreby Sust med any Lhirng
Drder, o any obher Lawg Pustoms or Usags
contrary notwithstanding. +#

]l Wt

Interestingly, the General Cowrt expressly swespied

Amerloans.  Demagess to Indisn grops by livestook wers to be

maid sven ¥ the Indian fields were unfenced.

q

A drive oF wallk through many rural parts of

will reveal anclisnt stone tences in places that

to agricul tuwre today, such

1]
1]

winuld not be remotely approprid
a8 the stesp and rocky slopss of the Berkshices. This is
irpticative of bhe sstent and ioportance of agriculitwre in bhe
past. Hefore the development of barbied sire i Lhe mid-
mimsmheenth century, sbtone fences were an efficisnt way to

protect orops and, more faportantly, represent a proysioal

mEans of ssgregaticng condlicting land gses that was regulated
iy Dommorwesalth and looal governments.
A opublic facility, the town pound, was mandated for

confinement of stray animals. The Laws and Libesrties of 1848

ragulreds




hat there shall be one sufficisnt p: iy 0F moiTe made
and maintained in evarig Town and Village wiihin thi
durisdiction, for the impounding of I such swines
caltitle s i ald or otber

L
1 ..I
i Foungd in oary oorn F
enclosure,

This law invitsd town compliances by failling o speoify a

!"I
x,,,:

+ine, = proflemn which was not addressed until sighty vears
Later. iy 1728-2%9 Chapter 9, all towns were ordesad
construst pounds within 3 months or be subliscited to s £10

Fing. Then as now, Oenscal Dourt sactions which reguired town

ORI, B S ER
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Fy s ] " oo s - | F—. Pro. ST P -
faciliiities tende o Do resished.

Town pounds wers often of stone construction and,

rasult, are tne only colonial public Ffacilitiss still extant
4 oo e o ﬁ o e ke e e i = :L o AET e e oL P e b e ey
L s TOMOR. FEen BOUFIe CLTEs LU ourvent edampolEn o

colonlal town pounds in Massachusstits and nobtess that ons of

Pl being

Additions, revisions, and restatemsnts of

concerning livestook and

s

E [ PR TR o — aove Tim e
Fi this arss was ong of

The Goneeal Courtht. Details of these laws makes For dull

1 oare not particularly enlightening in the cont

of midern land-use practices.  For  example, 1740-41 Chapher

i
Eiw]

pes into great detall setting standaras by which brooks,

Can e considered large enough Lo

aliminats the nesd for fencing bhebwssn iz

smnh promertiss,

e
+ances should be placesd on one o Dot

1o thee ofen g mmen amn e - - . B T A - v [ e . L ] s aems o nen
i & sbesam, and sllobting the amount of financizal
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rasponsibilities of PTandownse in specidfic sl

o be gelned by
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Tike tnis. The imp

—— | I oy - e - - [y G — i e Eroe om e e £7 sty soem .
ob theses ig in btheir L tiom of the nsed for oa

of Fencing angd Livestook Laws

The vast guantiity of colonial livestock and fencing Laws

the app

Although fence laws remain on the books,
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Al Conosrns

by, This

today

commani ty, 1ikse Hadley, whare

They represent one of the sarliest and oo

voprnblens of conflicting wsoes.

the food supply was clear-cult pubiic welfare
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iy otner bypes of
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controtling nulsa
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Ty I'n London as

garly as 1212 thatchea roofs wers ordgersd whitswashed in
ot o make bhen more Fire resistant.”™  flong with such

typical reguirsments
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LU0, Building materials were also

fote

siting of kilns prior to

controlledy in some English towns thatoched

chinneys ware nandated, and so forth.

probizit

Thees regulations likely served as models for lLawmakses in

Je b

Lhe English colondes in Omerica.

Golonial Fires

Coxlonial buildings werse of firetraps, with opesn

hearths, wooden chisnevs, and thatoched roofs. Houss fires
were edbtremely common.  Samusl Sswall’'s Diasry, which covers

che period between 1675 and 1729, contains numsrous sntries

bobh Ao Sewall "= homs and in

Two gntries from January, 1691

- e o
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bbrath, Jan. 1lth. At night the Howse of Joshus

Gardensr, abt Muddy-Fiver, is bwnt, and ftwoe of his
Childreny the Lord help us to repent that we do not
likewls R LS.

S

Five was madse whioh ouch
of Sermong [ proved to b

ch made a gersat light. Snow
nhed danger .

Sy

T

dan., Fl, 1&%1.
dismburbad us in the
. Fole's Ohimnev., wh

the nhouses which preves
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Fires in colonial Massachusebits were potentis A

more serlous than modern fires.  Thieg is largely dus to the
vast techanlogicsl isprovemsnbs in Fires orevention and fire
Fighting over the past twn or thres centwies. Often, the

aitly way To desl with a fire in the ssventeenth and

sightesnth centuriess ooallow it to buen oub. F
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Firss, with theilr destbruction of fieglas and foressts, were bad

sroudh . Major urban fives, such as bthose sxperienced by

P e BT LiuE .

Cuwrraently, the Paul

Encownt 17th Century structurs in Boston.® {One of the

that no other bulldings from this period sxwist, obther than

noarmal processes of decsy and replacemsnt, is that a largs

mumber of thes buwened down over bhe vears. The Bonners Map of

T#&Y (Figure 2y incluces a list of
These ooocurrsd in LADE, 1676, 14FF, L1&4B%, 16920, 1&%1, 1703,

L7510, 1709, and 17&60.7 The threat Lo public sadfsty and

Most early albtempts at five prevention were local. &s

@Aarly as a4, cisterns nad besn constructed in Boston bo

a contalner of

contaln scores of entries ordering repairs to defschive

chimneys and correction of obther fire hazsards.

Fires were nobh the only conoern in Bosbtong in

of
i
i

cor gl e e "oy bhe F1latis

i

the comstruaction of & wall

e ity from fire-ships.”

sefore the towne' Lo proftect T
Fire regulation in Beston and in The colony as a whole

Temged Lo be reactive. hodie mmmeible to cdate maionr Bosbon

Tiraes by 2xamining the selectmen’ s records for ordars
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to fire prevention: the periods in which large

Targe fire in ths precedi

wneommon Today .
Two major Boston fires of the 1&670°s triggered a great
deal of local and General Cowrt legislative activity.  Thes

first of these firez, in Movember, 18674, burned 50 hosse and

caused anough alarn that in the following vear an English

Tooal men were braimed Lo

The 14746 fire was followsd by the Breat Fire of August,
LE7Y whioh destroved the esstire commsrelal arez arounsd She
Lo ddook  nesr whers Fanuwiel Heall now stands). o9t homes arndd
U owarshouses were destroved. ** Hosbton and the Sensral Sourt

both reacted with significant legislation.

O August 18, 1&87F, a2 commitites was for By Lhe

Boston selectmen "to consider of and proposs to the towne

what may be edxpedient for the safetie of the bowne in
.

prevaentings of fire.."* 20 One rpsult of this was b

acgui sl tion of hovrses, ladders, bucke

ard the organization of fire companies by the sarly L&
Iry addition, the town authorized certain individuals to

tame such actions as were nesded Lo prevent the spread of

Faad

those pers=ons allowsd to Yorder the
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e
et
m
m:
i
i
1
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filers, as in
Dlowings up o pulltrc dovang of housse” where it was desned

necessary Lo oreate firebreaks.*® This was apparsntly a




conmon practice, later Tires wers alwavs Tollowsd by

claims against the btown by individuals whose hones bad besn

demol i in the course of fire-fighting.

eiral Court Sotions

The +first General Couwrt Legislation involving fire

appeares in the Laws snd Libertiss of 14648, This act fHed an

agricul tural foous, reflecting the rural state of the ol oy
at bthat times, It prohibited fires in woods o common fislds
sucept dn March and fpeil, with sxeeptions on private lande.
I 1&5E, an anti-arson provision was added, +o

Following the Boston Fire of 1679, the Seneral Court
hegan to legislate for Lthe prevention of wwhan fires. I

Ootober, 1467%, the Court published a law that inciuds

i'.l.

elements of a bullding code as well as giving Bozton
gelectmen additional rights in controlling the location of
bud lading. The 1479 act reguirsd that a2ll fotures dwellings in
Boston be constructed of stong or brick, with slate oF tile

roofs. Exceptions to this rule could be allowed by the

- £ .
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£
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sl anhmen and o 1im we pfficials in oan sarly

r

rt
{ii

Board funobions. I addition,

Lmarm wer tr “hear and determine all Dontroversiss akbnoot

progmertiss, and reguests of any person to bouild on the Land

fiz

wherein now lately the housing hath been burned dows, e

iMie section impliss official control over locstion of

reEbuilding and is thus as the Fires

i

Toatatutory example of thi

i

L




granted o a Massachussetts town.
notable for many obthsr reassons, not bhe

laast of which being that it is oro
also sstablishes the right of ths
budloing materials and techniguss

51111 tThe primary

Bruid deddmg

Thie

oactive and gener

“IURETT L

&

spzachusstts Bullding Dods.
intended to be effective

immadiately, posed a hardship for those persons whosSe homes
bad bheen destroved in the 18 re. Following pebtitions

T

Brick, this part of
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The Ffirst record of & oroimance im Boston

dates from L1634, The population was instructed not to leavs
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139 Impofts on Wine {Ge,  Nyfames.

SEVERATL

LAWS =¢ ORDERS
- General Court,

Held at 3offen the 7th of May, 1684.

Tnpols os W X 1S Ordered by this Court and the Authority thereof,
]‘,_’:’égzrfiﬂwﬂs that the Laws #it/e Impofls, and Impoft on Wine and
force ¢l | ftrong Liquors, with the Explanations and Additions
10.168¢ made al{o thereunto, thall be and remain in full force

from the tenth day of Fame next infuing, until the
tenthday of Fmre, which will be in the year one thoufand fix
hundred eighty and five. - :

THere being Comptaint made of great inconvenience by rea
Jon of Filth and Dirt caft into the Streets of Bofton and
Nofanceste 20767 Towns, and of the neglet of Butchers to- cleanfe their
beremoved  Slanghter-houfes and Tards of Blood and other. Filth ; although

within cwelve fuch Zioufes and Tards are fcituate near Streets and Lanes much.

hours op pe=

palty, frequented : :
This Court doth Order and Ena&, that all Perfons fo of

fending fhall forfeit twenty thillings to the ufe of the Town
except fuch Annoyance be removed wirkin twelve honrs
after Complaint thereof made to lawful Authoricy.
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Figure %. The earliest General Court nuisance law, 1684.
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This law was apparantly not specific enough, and was
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later nuisanve laws, and modeErn Toning.
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and building Linss".* In Massachusstts.

the sarlisst actions regulating rosds goowrred around 80

L. J..

vamars prior o this and reflect English praclfices hhat go
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Frior fo the sebitlemsnt of fmerica, English lawmakers

brascy waloped Falrly extensive controls over hilghwave and
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Fi3ans . Gl though most LHHEL ey roads were dirt cart track

paved and drain weErs ol wnknown Detorg 1600,
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underetnod the nesed for regional

tructurs, in this case roads, by a governnental body

(e county cowrts: of superseding locsl interests.

frig ie regional planming, of & limited sort.
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nighwavys may repressent the Commonwesalin’s sarlisst statutory

recoonition of bthe nesd for plamners: the Dowrt reguirsd that
individuals be assignad to make decizions aboul whers and how

Foads are o be built. Alvhough somewshat vagues and limited

iy rasds, the provigion is significant to plamning
legisliation. Modern Massachusetits Flanning Bosrds and

planning professionals might well tracs thelr origins to this

Frivate propsrhy rights wers slso an intersst of the
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prompterd the legislators to regulre that "reasonable
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The General Dourt restated and revised its highway lLaws
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i General Laws 1693534 Chapter &. Im addition to restating

marny of the reguirements of riier legislatiorn, the Ach
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carige For repaic of nighwavs, bridges, and Causswave.

These survseyors ware also permitted Lo renove obstruchions
from Lhe roads (ses "enoroachments", below). The position of
higheey surveyo” may have bsen an unpopulse ons, bhecauss the

General Qouwrd specified & fine for persons refusing to serve
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Gepneral Dourt Lepisietion: Locsl Rosds

firng a is=gal struchurs To provids

Al omg with est

roads of e nal dmportance, the Couwrt also guided local
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Fregulation of what wesre celled privels ways The

definition of ‘private say’ has shified somewhal over ths
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incumbered by gates and

i
#
e
;._-l
g
™

cowld appoint "a woounad Tl

This law is notabhles

surt prdsresd that, upon cosplaint, counbty courts

s sinh Lnoumberanoe, and

chapter on YHIghways': o

Gdoan Dhal divers high-waves are much anntoved and

“@vikE Erected wdpon them
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specidically Lo “"common hilghwsyvs', those roads whioh

connsctad Downs and wers tThuas of

o
i
o

chira—looal importancs.,

The law also Limits the btypes of snoumbrancs o gates anc

LEFIE-4 Thapter & allowed town highway survevors "hto oot dows,

rayviss, gates, inclosures, or obher thing or things, as

e

atvwaves streighten, hurt, hinder, o incomnode? higheaves,

i P _.F = an
ridgss, privaie ways, and CaUBeRWNaYs.

In addition to allowing the highway survevors thess

the Deneral Dowt went sven furtheEr, stabting that

it oeshall be lawfull for any person oF persons o pull dowsn

Crails., gates o fencesd upon OF across any
fighway oF Ccountry road”.  The szcesptions to this rule were

nose ohbstructions that had been approved by the county

Hr

cowartEr Mow the gerneral public, busily puiling down bhese
rails, gates, and fences, warg supposed L0 know whether o
GHTE GRSy Wars approved Dy the cowts is not szolalnsd. The

commihhoss 1o Fenove

e
O
4
=

law also gavs towns the ability to

o o ivalbs wa Wik

sl g law nad the disadvantages of being
reaactive by providing for bhe removal of encunbrances, ool
their pravention. This problem was rectifisd in 14%8 Chapier

A re e

2y YEn Aot Lo Prevent Encrogachomsnbs upon Highways, Streels,
,

L.y in which provides that “"henceforth® things cannot e

Builit in the strests. The entireg Agt is of intesrests

G«.
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Forasmuch as odivers
Mave been made i and o
andd strre 1z

this provinoes

o redres

. .. Al 1 £ P o . PR
gaf by the LX grngtt—Governour , Councld

: zmbfed, and by
the Fame,
th no edifics, building oF fence

e ralsed erected, built or set ub
cver arty of Lhe seid roads, highRavs, %tr@m
aileys, in any town within this pluvjﬁt
ot T whereby to st i
o any WY S #==2n the full hr@aﬁtﬁ o any such
Froads, hiighea lanss or allevs:; and 1+ any

i ﬁﬁ i sed .,

el

3
Ao

whabaosgver

upor, in oor

allisy, contrary 2 ; z

fence shall be cgensd and held

tEy o oana the court of '

sessions of the peacs for the county o which suadh Lokn
s

eddifice, bul !
wraected, bui :5. !
roatd, highikay,
such sditice,
to bhe a common

iy

HN
1
H
1

s lwve, wpon complaint, and making oub the sams before
hem, arg hesrsby inpowessd to order and cause such
eoifice, bullding or fende to be taken down, demolished
ang removed, and Alen o cause to be removed all EUﬁh
incroachments of incumbranogs as haretotors have besn
made, upon, in or over any common Foad, highway o
sirest ss sforssaid, and the charges thereof to e

r

answered and psld by disposing of so gsuch of the
materials as shall be necsgsary to satisdy the sams:
provided, nevertheless, that this act shall not bes
intended or construed Lo intsng The prohioitiong of the
getting wp of any condult, watoh-houses, cage or stoocks,
fog puibidok uses dn oor upon ary highway oy strset within
afty oW

I1leoal ohstructions wesre to pe remnoved by ordss of the

county cowlt and costs paid by the sals of the saterials

removed. Donduits, watch houses, oag
srepmpted from the lawy condinemsnt in the latitsr Two on
public roads were sbanderd punishmernts of the pesriod.

In 170%-10 Chapter 8 improvements in sanitary e

in & new addition to the laws: Mo one was ho dig up

[n

& hlghway for o the purpose of laving or repalicinog & deain

e
o
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urtl =us they received permission from the selectmen. /A E0

shilling Tinge was soecifiasd.
PR34350 Chapter & contasinsd more adoitions and ohangss.

o

Bailders were to pay the cost of removal of ocbhstruotions

{gpparently sale of the material from thess was not covaring

i

The Hill in somng Cassst. Evistimg +fenoas ware Lo e sssumned

i be the boundaries of strests urnless the fence ownsrs gould

prove obtherwiss. I+ a fenoce was moved clossr to a streast or

tarming i+ an

CL
il
-

fiaghway, selscbmen were to be notifisd and Lo o
erroachnsnt had bean oreated.

timme restricting encumbrances sre hignly

are forerunners of labter desnsity reguirsmesnts.

il
]

Land—-uase conflicts are obviouss; ftravel slong roads bheoonss

inconvenient or iepos

ibls when things are buillt in

roade. The prohilb

iting of construction in the strests s nob
a far ory from reguilrasmnente that constrouction be set back

e strests, and has & distent connscbion with such

P

contemporary regulations as those requiring limits orr the

percanta erf & lot that can be bDuailbk, ™

!
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Thie seleactnen
&y puost, oy

a technologloal

N
e

aﬁﬁﬁua%w ¥ightg

The noti

srounbearsed Iosms

. ﬁ@l@ctm@h in Boston  we
Lamps where thess were desnsd bensficial.
ware also psrolthed to "take down OF removes
sign btherson, o thal now or hereafter may
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gample of the Oeneral Court
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et lambs Im 1773~
g authorized to

& law concsrning stre

[
thay decided fthat the post or sigr
any ways lessen the light" from
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CHalRTER YIIL

The Gensral Cowt of the Massachuzstts Bay Colony bhsgan
gnacting laws thal related Lo land-uss in the 1830 7°s and

coentinded to do so throughoul the ocolondal pericd.  &libhough

‘...h

aflusnced by English law, the General Cowrt was also willing

P

n
b

-
~

1 oabile to adapt its laws to dmerican conditions.
The land--use laws enscted paralleled the sconomic
developmnsnt of the olony. Early legislation tended o have

an agiricualtural foous. 63 partse of the ool

&

iy DSCameE more
uriban, land regulation developed a more urban foous as
evidenoed by the appsgarance of the bBoston Building Code and

the +irs

Gerneral Dowt nulsance regulation in bthe 16807s.

zlation stemmed from

T Y, = I N = RPTN e g »
Ferhaos the most far-r

chiing legi

the smpowerment of towns o order mary of theis own affairs,

[

witioh resulted 1o many and varised local controls over land-

useE, he Bensral Couwts also granted lisited smpowsrment to

r,

countiss over land-use issues of regional imporitance and as a

3_

sions affecting looael propsriy owners,

cheok on town deBcl

g




SBome of the sarlisest ststules relating to land-uses

irvolved the cropland and grazing land.  The

legal attempls to encourage spati egregation of these uses

;i,z

i)

pemars a primitive concsptusl similarity to zoning.
Later, the Geheral Cowt sthaclted a numbesr of Laws
daesigned to ocsal with ths threat of fire. Thess laws

inclouded & bullding code as well a8 locational controls over

rabullding that can be ssen as a form of wwbsn renswal for

Muisancse laws were shacted in

Dusin@ssss wers segragatsd  from ox iy, this has
sopng similarity to zoning. Im the cass of taverns, conirols

oF

H
=
=
ft

e
f'%
f i
v

logation but also guantity ware laglislat
cainet 8 nunbsr of slemente clossly related
to modern land-uss planning. Heglional CoORoErns werse an issus

Fosd planning was authorized at the

=8

i highway construction.

1

manky and local levels. Concerns over property Lakings wers
sodressed in bthe laws. Lawks regulating local roads incloaded
1s

@marly subdivigion controls.  Laws oreventing obstructions in

Ll

the roads gnoouragsd spatisl ssparation and prasage ooodsen

i

sib-haok regulrensits.

The colonial legislation degscribed in the previous

moctions Fepresents the beginnings of an American tradiifion

o s

oF land-use that has continued to evolve to the pressnt.  The

debt that American planning owes to 1%th Century Buropean

practices has fregusntly been cited by historians, bDul thare

ie also & domestic heritage that has oot been sufficlently




e e . Indestd, many alemsnts found in moder
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subdivision, and obther land-use controls sxisted in

Massachusetits over S0 vears ago.
it ds clear thalt fsneral Court lawmakers had an
uidgrastanding of the need for locational controle that

characterizse muoch later land-use regulation. From hhe
i

£

F-
t

e

& wultural concerns thah procpted fence and livestock laws

o the more sophisticated wwhan worries that were hebind the
implementaiion of nulsance laws, the Gsneral Court bnew tha

thgre ars

right 7 s Twrong” places for osrtain

Evolutiaon of Peogulabions

I
¥
1
¥

Town and Beneral Court records indicats o

h_..,
p
i3}
-
¢
i
%
i
2
rF
il

o

evoiution of the laws. As & general rule, sctions in

individual cases ere found in the sarliest town rasords, such

as those ordering specific butchers to disposs of theie

ratuse properly. 8z individusl casss became more and moro

comnon, the selectmen often reacted with a general order
ragulating & group or type of activitv. it a problen
appeared often anough in the townz and was considered to be

sufficientiy important, the Sensral Courd would gvantual 1y

15

eéract legislation,

Oft

i

nothe new Deneral Dowt statutes wssre found to be

uitworkable for soms reason and were

moditications until they proved practicael. Several tvpes of

wearre bypically made

o penaltiss for none

o
Fod




#ws werse rournd to be worthless

ol L ANCE WaAS  COmmon . The

Eobive slenent of comroion.

+
ey

iF they did not contain an =
The laws were freguently changed to include potential
provlens as well as existing ones.  This is iilustrated By
road obstructions, which were originally

strugtures Dut wWerse later amended to

Tiopns. Faesctive laws wers thus mads

Lawzs which were too brosagd wers Limltosd. The Boston
building code, for example, abt first trisd to ENCONEDARBE 8VEery

the city, but was later amended to exempt smaller

to allow different standards for builldings on

witar+s. Holes without ceptions were found to be

impractical and untair.

ples could be cited. The main point is that =

process of legal evolution oocourred in which Bay Colony land-

ueE laws were enacted in response to emergicng problsms and

attvaracd Lo omore st el those problems.  The laws

of their svolubion has

03

Limusd to bl

Comparisons o Modern Fegulation

[=SEREN

& ormmbrsr of similaritiss gxish

Colonial

Lation.,  These are apparent both
in the reasons the laws were enacted and in the technigues
emploved in the laws.
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=
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The reasons for inplemssntation of thess ool




g

usE controls ressmbls their modern counterparts. The
introduocticon to the gurrent Massachusetts Zoning Ao includss

the following purposes and objsctives:

—to lesson congestion in the strester

i
=L conssrve healths

—~to senuwrs satety from fire « o« o

The concernsg for nealth,. safeby., and public welfars that
" ¥ s H

pik

motivate stats lLand-uses actions todsay are nob news: bhess
comcerns are freguently stated as motivating factors i

colonital statubtes.

The bhasic ressons most of the regulations were snach

are +airly simpls. In almost every Cass SHaningd thers

gume Clear or dmplisd physical thresst to gersons or

propsrty. Fenoing regulations were nsinly

ted to prasvent
crop destroction, fire regulations cbhviously relate to the

protaction of

# and properity, fealdb Concerns Were a
major consideration in nuisgances law., and Foad sncumDeancss
repressanted a satety problem fas well as a gsneral

inconvenisnced to travelers.

In adogition, zoms of the colonial statutes

intended to encourage orderly development. The provisions
for local and vaegional froad planhing andg the "drban renseael

nrovisions in the fivre laws arg obvious sxsasnles.  DonocsErns

'.Li

fo sfficient spatial organization thus were moltivating

e o gt s PR s san e e s [ R -  B—— -
Factors for soms Bay Golony laws.

f

alsn, of courss, behing pooch nodern Fregulation.,

Chnd gues uased o achieve locational controls ware

~f
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alsn wimilar o modern planning techrdguss.  Sshthack
rEgUIreRants, construction materials laws, street lavoub

standards, and many obher techni ques sxist in some

T i

Py
[

g

- - b — g sare sfr wav - - Pp— - gmrn e
e molonial stabtubzs. Sncestors o

Tt

such Sl OEes

cily pecent

developmsnts as linkags paynents are found in sons |aws.

colonial practices.  The use of

g authorization of local oitizens

Land-use decisions, the powsr of appeal to the county courts,
aing the inclusion of legal protection for private propechy
rights (such as grandfathering and compensation reguiressnts)

f the colonial laws still

are among the many elenents o

There are, however, aaioe differesnces in the zcope of

land-use legislation. Although much

coalonial laem ssy be classified as land-uss’ law, there is

iittle indication that the colonial had & notion of
land-use as & gsneral concapt.

O the whols the General Court was resctbing to the mors
obivious public welfare concerns associated  with
inappropriats land-use. Oolonial laws uswally reoressnt

o reactions to specific problems; piogs in the corn,

tor swanple. The plecemsal approach btaken to these probless

Current regulations, sudch as the stats Zoning ct, ars
e ) - !

designed to addresese a broad raroe of problems and to be

proactive. The problems addy in dndividaal colonial
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in modern legislation on futwe development that is much more

ophistios

L
i

than the often vague and limit planning

wlemnsnts of colonial legislation,  The ‘big picturs”

~—y

ing in oolon laws., Uolonial laws, sven thoss whicoh

are Tairly broad like the provisi

Frenul Lding burned-

arg Nt comprehensive. Mo legislative attespt

to view land-use asz a whole.

[}

f the reasons for o thes limitations of eolonial

Lation relsa Golomial

aly with no faoborie

rallroads.

mopdlern sense, no awtomoi ]l es

T Qv | da o jA— R LI I R e e ine of
Rl WO oE comnpatiie, so b

e e TP TP S
L mocar T

Tow in comp

would probRably not have peroeived s neesd

Y comprehansive land-usse laws or placning, swen if

Jome aven avme o e b 2 "
N@EER Thindgs.

a notion of ¢

Modern technology haes greatly increased the potential

SPner I inee

vinderatanding of those condlicts.  Thers is & vast

Qualitative differ

& residential arsa.

T o pone gren sorb gom 13
Ling Geesn driv

b it d O Thg

from technological Jdndustrial developnent have prompted

comnpler and comprehensive regulatory solotions.
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ETIONG FOR FURTHER RESEARDH

I'e sxamination of colonial Seneral Courh records

eveals many potential areas of reszerch in the history of
Fassachuseits land-use regulation. This study has mersly
sorratched the swface of zome of the sore obvious areas.
Bisted below are four gensral toplocs which wers rejected as
oevond the scope of this study but which would swely provide
valuabkle material for further research.

Fubilic Pfocess.  The well-known "UOreat Fond Sch” of 14417
winich allows public acocess to hunting and fishing areas
across and on private land continues o influencs
fassachusstils properity rights. Vichtoe Frankel s Lawm of

Swashore, Water, and Hater Cowrses provides an sxcoellsnt

o

tarting point for the study of the Great Fond Act.  Frankel

thres and & hald centuries

placss particular saphasis on the
of case law bhav heve attenmplted clarifty the Act’'s destalls

(listing, for edanple, 359 Bupreme Judicial Court

investigated the dedfinition of high and low Lide in the

contest of the fctl. I oadolid

other colonial laws deal with acosss to public and private

Tand for swuch purposss a8 gathering wood Gf grazing

o M — by sesm wo odea
- o Edaiml A

ion of the history of public access

regulation in Mas

Pubilic Faciltities. Throughout the colonial periocd, the
General Couwrd mandasted and regulated the construction of such.

things as schools, mestinghouses, bridges, anisal pounds,

T
(o8]
i




prisans, and poorhouses in the towns and ocounti
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the General

m

gracted lsgisiation to pravent srosion in Dozstal

en it restricted grazing in the area

i Dennisy in 17&1.% A detailed de

grvironmentsl actions wowld be & us
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CHREOMDLOEY OF BEMERAL LOURT LEGISLATION DESCRIBED InM TEXY
ang Liperties. MNots: Dates and statule names &9
Cushing, The Leaws angd Libesrtiss of Magsachusetis,

“Tﬂwn_ﬁhipsh”
Lhair oen

)

18

a1 ™
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1647
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L

sebila

T

SHTIE O 21 2 04

foe o

coarts setab ]l ished.

ordisred to

olaimes.

County courts
C OamEgs

s oand Fersons. Towns e

wal lv.

Towns ardered o layvy oub
iglds, Fences.” Eariiest

ipling, Drunkennsss., "

Cowrts ordered to

Mighwavs.,

County

il

ot

Lo arrangs

Fublic

o e

!fl

m

lay

sguired to determins

FosadEa

fence laws.

houses regulated,

A ANge

et 8 .

construction,




Lattle., Dornflields. Fenoes. ™, ”ﬁravwrgu“g TRound. ',
"hwins. ", obthers. Animal control and fencing regulations.
HRire. ' Fuwral Ffires probibited dn csritzin omonibhs.

1R

PEire. Argon owtlawed.

&S

fHowsss of Corvection.”  Oountiss ordered o build houses of
correcti on.

1&H&0

"Topershios.”  Mew locel residenbtisl o Fuction regquiced Lo
be approved by sslectmen o rights of cosmon forfeit.

4 £ TF T
LA

"Trn—kegpers, drdinariss. Ti iLnig ., Drunbkenne
} ) 4

i o Ewpanded
ragulation of public housss anﬁ their paltrons.

1 &35

5

PRl Huilldings.”  Firvst Boston building cods. dMew buillaings
ordered to bhe of brick or stone.

hig Budldings.” Boston building reqguirements suspendscd for
threse ves

e
ol

=
{‘;-.

Uhew Buodldings. " Boston building reguirenesnts reinstated,

"Fi

iy

Muisancoes. ' Butchers ordered not to throw wasts io strests,

,..
£

FE-FE Chapter “ar Aot for Buillding with S
-

) ore oF Briok
the Town of Boston, and Preventing i
& i

ton bilding

-
ant

i
G

de sxpandsd,  Provisions for rebullding unbuilt and burnsd-
TV B B Soms timber bulldings permi i "
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Locations of slaug

tom Aot Tor Mighwayvs, "

powErs over highwaves inorsa

ghway laws
A=Tw i DL ey
aligwed to remove looal eoad

14&%8 Chapter "fn At dn Addition to the
Freventing of Common Molsanoss. " Jaill farms

fallure to comply with nodeance reogulations,
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