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LAND USE LAW IN THE MASSACHUSETTS BAY COLONY: 
SELECTED STATUES ENACTED BY THE GENERAL COURT 1630-118~ 

DONALD PAUL BAKELV 



Statutes enacted by the General Court of the 
i'1i,::;.,.:;;'~.;_-:.:1.c:hus~ett.s IJ,::ty CcJ1.c:iny p\"·t'2CUr:3e rnuc.:h rnodE•\'-n land··-us~E• 
legislation~ This is illustrated by an examination □f 

colonial laws relating to town and county emp □wernient~ the 
separation of crops and livestock, fire, nuisance, and roads» 

Most land-use regulatory activity occurred at the local 
The power for the towns to regulate land-use 

originated with General. Court stat11tes which enabled the 
towns to make laws and select persons to administer these 

Counties were also empowered to make land-use 
decisions in such regional matte1~s as highway construction 
and were authorized to hear appeals resulting from local 
land-use actions~ 

Much early General Court legislation relating to land­
use issues dealt with the separation of crops and livestock, 
often through the regulation of fences. The legislation, 
which attempted to control conflicting uses, may be seen as 
a precedent for zoning and other land-use regulati □nu 

Urban fire regulations began t □ appear at the General 
Court level around 1680d These fire regulations ultimately 
included controls of building materials, sizes 5 and 
locations, as well as provisions for planning the 
reconstruction of burned-over urban areasu These regulations 
represent important steps in the development of legislative 
powef· to control urban spatial organizati □r1~ 

Gener·al C□1Jr·t nuisance regulations also began appearing 
Nuisance activities were eventually regulated 

tc) s~-PE~ci·f:i.c:: a1,-E;~•::<.·~s D·F c:::i.ti(:.-:ss,i ;::1. ~:::,c-2pEti'··_-:?.tj.on o+ Llnr.:!02~::;it,_c.1.i::lle i1-==.,~:.c:; 

that is similar to zaninga 
Bay Col1Jny road laws included primitive planning 

provisions, road construction standards, subdivision 
regulations, and other elements that bear comparison to 
modern legislation. 

Most of the General Court laws examined were altered 
over the years to improve their efficiency or to suit 
char\ging condi·tions" A pr· □cess of evolutior1 is appar-ent in 
the Bay Colony laws that may be assumed to have continued t □ 

th;?.! p1' .. r::,:~.t:?nt,. 
Siinilarities of colonial to current laws exist both in 

techniques employed~ Modern legislation di·ffers in being 
more complex and comprehensivea l'hese dif·ferences are due in 
par~t to increases in land-use conflicts stemming from 
technological changes associated with the industrial 
t' .. i.i:7:\/Cj l u.t. i ori,, 

The laws described are the seeds from whict, many later 
Massachusetts regulations grew" As such they represer1t an 
imp □rtar1t 1.egal legacy that still. influences the way land-use 
regulatiori is practiced in the Commonwealtt1u 
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This paper examines ways in which an Hmer1can colonial 

government, that of the Massachusetts Bay Colony, regulated 

A large amount of what now would be termed 

'land-use law· was enacted by the General Court of 

Massachusetts before the American Revolutiona 

these colonial land-use laws cor,tintles to i.nfluence 

Massachusetts state and local. regulations~ 

The goal of this paper is to describe and analyze 

sele(.ted types of General Court legislation that influenced 

ar1d c □ns·tructior1 materials. This legislation will also be 

c □rnpared to n1odern land-use legislati □nu 

Researct1 f □r this paper has revealed that a massive 

amount of Bay Colony legislation had land--use implications. 

No attempt has been made to provide a comprehensive 

examination of this legislation, which could easily fill many 

'./C)]. umes,, Many areas important to land-use, such as 

legislation affecting land ownership, have been omittedu A 

j_ 



numbe1~ of topics which wt1ere examined and rejected as beyond 

the scope of this project are listed under the heading 

This paper should be considered a general survey 

using a sampling of General Court laws which the author felt 

to be particularly pertinent to - ,. 
UT 

'fhe statutes examined include town empowerment to enact 

land--use controls, laws to prevent destr·ucti □n of crops by 

livestock, laws to prevent fires, nuisance laws, and laws 

relating to roads. Ir1 addition, background material on the 

Bay Col □ny has been included so that the laws examined may be 

seen in historic context~ 

Current legal texts cor1cerning LI.Su land-use law 

LiL~ at mast one or two examples of American colonial 

legislation in their discussions of the history of American 

land-use. 1 Although many books and articl.es t1ave been 

written about colonial America, very little secondary 

material exists that deals specifically with the ways land-

use was regulated prior to the Revolutionary War" 

American planning histories frequently begin with the 

roots of American plar1ning go back much far-ther and can be 

seen in Massachusetts Bay Colony statutes of the seventeer1th 

and eighteentt\ centuries~ These statutes represent a legacy 

that this study will ill some small way expand our· knowledge 



Research began with a review of all known General Court 

legislation er,acted between 1630 and 1780~ 

laws selected for inclusion were those which appeared to have 

similarities to modern land-use legislation and which were 

found t □ have involved a substantial amount of legislative 

activity wver the years" 

Once the statutes were selected, primary arid secondary 

sources were researched in order to gain a knowledge of tl1e 

problems that prompted the legislation as well as the 

t1istoric context in which the laws were enacted~ 

Town records far 

the period, primarily for Boston~ were consulted for 

ir1formation on local actions re].ated to the selected 

l'he stat11tes described were compared to current 

40A) and Jhe Subdivisior1 Control Law CM.GuL. 

Sections 81K-81GG) as well as to va~ious local and regional 

regulatory planning practicesu 





Tw□ major groups colonized Massachusetts in the early 

seventeenth century, the Pilgrims and the Puritans~ 

Massachusetts fii~st permanent European settlement was 

established by the Pilgrims a·t Ply,n□uth in 1620" 

significant by virtue of precedent, there has been a tendency 

to overemphasize the influence of Plym□utt1 in the history of 

the political development of the region~ In its early years, 

Plymouth's sl1ccess could be charitably described as marginal, 

□ften consisting of simple survivalu ·rhe Pilgrims lived, but 

they did not thrive for many years" 1 

With the arrival of the Puritans j_n the Boston area in 

1630, an immediate shift of regional political power 

The Bay Colony, supported by larger populations 

and better funding than the Pilgrims, became almost 

immediately the dominant power in the areau 

the appr·oximately 700 Bay Colonists who arrived in the 



'Great Migration' of 1630, the colony grew in its first 15 

years to a populatior1 of between 14 a11d 16 thousand persons, 

making it by far the lar·gest English colony in Americau 2 

By the 1690's, The Bay Colony had absorbed the Plymouth 

Colony as well as others within the current bounds of the 

state and had extended its control as far· as the territory of 

Maine~ which remained µdr L of Massact,usetts until ,IM !... ·-
L 11\'::.' 

1820'Sn 3 Much of the reason for the Bay Colony's siJ~cess may 

be attributed to its ability •M MM ,Ml 

;;:!.! I Ll willingriess to make 

governmental decisions free from English controls. 

Before leaving England, the future colonists had insured 

that they would maintain a great deal of control over their 

In most colonies, the proprietary charter 

containing the royal grant of land and establist1ing 

administered by company officers therea 

Massachusetts' ·Fi1~st governor, insisted that the Bay Company 

Charter be transferred to America and persuaded Charles I to 

agree to allow this. Charles soon changed his mind and in 

the mid 1630's requested the return of the Charter to 

England; the Puritans responded by ignoring hima 

was written in such a way as to guarantee an extraordinary 

amount of freedom from royal controls" How these things were 

managed is still a matter of dispute among historians, but 

the presence at court of influential persons sympathetic to 



the Puritans probably helpedu 4 

The Charter of the Massachusetts Bay Company contained 

a number of elements relevant to later land-·use activities~ 

First, it granted the Company land to use, 40° to 48° 

latitude from Atlantic to Pacific~~ This grar,t was, of 

course, much modified later. The company was empowered to 

buy and sell land within its grantu In addition, the Company 

was empowered to create a Great and General Court to make 

such l.aws as wer·e deemed necessary to rur1 the colony, 

j_ncluding, presL1mably, laws regulating tt1e use of land~• 

Among the migrants were 11 men of means who had qualities 

of leadership 11
~

7 Many of these men were wel1. educatedn It 

has been estimated that by 1646 arour1d 130 Cambridge and 

Oxford educated men resided in the Bay Colony~ This means 

that there was one 1Jniversity man in every 40 or 50 

families~ higher rate than that of England during the 

These men were eminently capable of self·-government~ 

·rhey soon began to establish a system of law to guide the 

development of the new colony~ Although English precedents 

were important, Bay Colony lawn1akers molded English legal 

techniques to fj.t Massachusetts conditions and did r1ot 

hesitate to invent their own laws when they considered these 

necessarv~ 

Although the Puritans were not really an 11 □ut-graup'1 as 

were the Pilgrims, their allegiance to England and their 

willii1gness to submit to English control was limited~ In 

7 



addition, England's ability to exercise control over the Bay 

Colony was, at first, constrained by events at home~ 

significant element in the early ter1dency towards 

A 
H 

independence from England was the fact that at the same time 

the Bay Colony was being established the political situation 

in England was becoming extremely destabilized~ Just 6 days 

after approving the Charter, Charles dissolved Parliament, an 

action which contributed to the growj.ng L1nrest in Englarid 

that event,1all.y led to Civil War and Charles' own execution~ 

Parliament and Crown were for many years more concerned with 

internal conflicts than the administration of overseas 

colonies~ The eventual victory of Cromwell, a Puritan 

who may be assumed to have been sympathetic to the desires of 

the Bay Colony leaders, further contributed to the lack of 

external control~• By the time England, its monarchy 

restor·ed, was able to exert its authority in the 1680's, the 

tradition of independent government in Massachusetts was well 

established and, although English power waxed and waned in 

later years, the colony had acquired a distinctly American 

character that was reflected in many of tt,e actions of its 

governntent. 

This trend toward independent self-government influenced 

colonial land-use law. Physical conditions in America, then 

perceived as a limitless wilderness, differed greatly from 

those in England and sometimes required new types of lawsu 

Massach11setts 1.aws, although owing great debt to English 

roots, are not simply ~nglish laws transferred overseasn 

r, 
C 



They evolved in a sel·f-governing society that had the freedom 

and the will to salve land--use problems in ways appropriate 

to its particular situati □nu 

Economic conditions in Massachusetts also contributed to 

the nature of land-use regulation thereu Although the colony 

was mainly agricultural during the period under review, the 

evolution of multiple economic activities was much more rapid 

in Massachusetts than elsewhere in English America" 10 

One consequence of this was that in addition to the small 

villages and farms characteristic of an agricultural socj_ety, 

trading and other activities gave r·is~ to a city, Boston. 

As Massachusetts Bay Colony towns developed into urban 

centers, they experienced the normal differentiation of 

labor found in citiesu Boston, j_n particular, experienced 

rapid economic development after English exports declined in 

the 1640's dlle to the English Civil War. Without English 

products, Boston reacted by increasir1g and diversifying her 

own production, as did other towns to a lesser extent. 11 

Bost□ r) became the largest English town in America soon 

after it was founded, and remained so until surpassed by 

Philadelphia in the 1750's. 12 The relatively large 

population soon included a variety of merchants, shopkeepers 

and tradesmen~ Other towns, such as Salem and Char·lestown, 

also displayed urban characteristics during the severiteenth 

9 



century. 13 With the development of cities came the emergence 

of urban pr □blemsu 

The existence of a diverse economy, which resulted in 

diverse uses of land, exacerbated the need for laws to deal 

with problenis arising from dif-fering usesa 

evolved often were locational in nature, and by the 1640's 

tt1e tradition of state control of land-use was well groundedu 

The instrument of this control was the General Court. 

The main legislative body in colonial Massachusetts, as 

in the Commonwealth today, was the General Court~ Initia.11y 

the General Court was composed of a small group of 

influential colony leaders: the Governor, Deputy Governor arid 

fashion and in violation of Charter provj_sions which allowed 

the establishment of a representative General Court. 14 

An examination of the Charter by Town representatives in 

1634 led to successful demands for inclusion of local 

By 1644, a bicameral General Court had 

evolved consisting of the House of Assistants and the House 

of Deputies, analogous to today's Senate and House of 

Representatives. 15 

One of the first pr·iorities of the General Court was the 

production of formal system of laws to replace the often 

arbitrary decisions that had earlier characterized the 

lO 



governing of the c □ l □ny» 16 In its legislative capacity~ the 

General Court created a body o·F statute law that served as 

the backbone for the legal functioning of the colony. 

1648 (see Figure 1), can be viewed as the grandfather of 

current state statute law; as such it has passed on 

significant traits ; .. ·-
I~ LJ its descendantsu 

that continues to the present. 10 

The rural. character of the color1y at that 

time j_s pointed up by the fact ·that the most extensive land-

u6e regulations relate to agricul·tural concerns such as 

separating livestock and crops, defining responsibilities 1n 

common fields, and the liken Other sections, however, were 

less agricultural and dealt with road construction, public 

access to land, and provision of various public facilities. 

After 1650~ a slow but steady increase of General Court 

acts relating to urban land-use problems can be observed~ 

Much of the later· legislation was directed at Boston and the 

other larger towns of the Commonwealth~ This is especially 

notable in the emergence of laws concerning nuisances and 

•t •I 
.L .l 



THE 
BOOK OF THE GENERAL 

LAUUES AND LIBERTYES 
CONCERNING THE INHABITANTS OF THE MASSACHUSETS 

(OLLEC:fED ov:r OF 'l'HE 'R.Jf,CORDS OF :fHE (}ENERdL COVR:f 
FOR :fHE SEVERdL YE.dRS WHERIN :fHEY WERE M.dDE 

.dND ES:f/JBLISHED, 

And now revifed by the fame Court and difpofed into an Alphabetical order 

and publilhed by the fame Authoritie in the General Court 

held at '13eflon the fourteen th of the 

firft month .Anno 

I 6 4 7. 

VVhq/oever thereforereftf/eth the power, reftf/eththe ordinance of (}od, 

and they that reftf/ receive to themfelves damnation. 'J?.E.manes I 3. 2. 

(/JM'l31(!,D(}e. 

Printedaccordingtoorderofthe (}e:Jl(§R.dL COVR:f. 

I 6 4 8. 

And are to be fol de at the lhop of H eZfkJah Vjher 
in '13qfton., 

Figure J. Title page of the Laws and Liberties, 1648. 
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The towns engaged in much land-use regulation~ The 

earliest Baston town records date from 1634u 

actions taken by the selectmen in that year, 9 relate to the 

Lt ':Se o-f 1 ~::1.n d ~ These actions range from establishing fines for 

leaving fish and garbage near a bridge to ordering a divisi □r1 

of town owned land among Boston inhabitar1ts. 1 

examination of other Boston selectmen's records prior to 1800 

indicates land-use issues as being amorig t!ie mast c □rnmon 

dealt with by the town fathers. 

The regulations promulgated could often be taken from 

contemporary zo11ir1g and subdivision regulations: 

Not above one dwelling house shalbe built upon any one 
l □tt without the consent of the Townes overseersu 

This can be compared to Section 81Q of the current 



state Subdivision Control Law~ 

The rules and regulations may u provide that not 
more than one building . . for dwelling purpose shall 
be erected on any lot in a subdivision u 

Many early local regulations were sweeping and show a 

surprising awareness of land-use problems. The following is 

from the Boston selectmen·s records, dated October B, 1636: 

It is agreed and ordered that from this day there shall 
be noe house at all be built neere unto any of the 
streets or laynes therein, but with the advise and 
consent of the overseers of the towns Occaisi □ns for the 
avoyding of disorderly building to the inconvenience of 
streets and laynes and for the more comely and 
Commodious order-ing of them upon the forfeyture for 
every house built contrarie to this order, of such sume 
as the overseers shall see fitting, under the sume of X 
pounds. 3 

This law is proactive and demonstrates a concern for 

spatial order that is similar to much modern planning 

regulation. It also appears to be an ancestor of set-back 

requirements,, 

Rulings directed at individual property owners read like 

modern planning or appeals board decisions~ 

At a melting of all ·the Seleckt men, Richard Waite is 
granted liberty to set up a porch bef □r his now dwelling 
house, three foot into the streeat, and 6 foot broad ... 4 

Town records contain countless examples of r-egulations 

and Judgements similar to those cited above. The power for 

the towns to take these actions devolved from the General 

Court of the Commonwealthu Then, as now, towns were 

15 



empowered them to do SOa 

Town E~Dowerment 

The colony's government became involved in town affairs 

at a very early stageu The General Court, thro11gh powers 

spelled out in the Bay Colony's Charter, granted lands to 

was niore or less left up to the settlers, assuming that r,o 

conflicting European land clams existed ir1 the selected area. 

The General Court often arranged the necessary treaties (or 

military operations) to eliminate Indian land claimsu 6 

The size of town grants varied; most were ar·ound 40 squar·e 

miles, but some grants, such as Dedham's, P~reerled 200 square 

milesa 7 These variations may have depended an the quantity 

of settlers, the physical characteristics of the area to be 

settled~ and the amount of political leverage exerted by the 

In the 1630's 9 the General Court 11 legislated on all 

local as well as general affairs!i, 0 as well as judging 

individual cases from the towns. By the 1640's the 

practicality of allowing towns to do much of their own 

regulation was understood and formal town empowerment had 

been establishedu There were English precedents: the 

development of provincial trade centers in the sixteenth 

century had resulted in the Crown allowing increased local 

legislation by British town governments~• 



In 1660, the General Court stated one reason for town 

Particular towns have particular things which concerne 
□nely themselves and the Ordering of their own affaires 
and desposing of business in their own t □wn. 10 

Most town business was of □r1ly local importance and lacked 

attE1ntiiJn,, Michael Zuckerniari has illustrated the insularity 

of New England towns during the eighteenth century. 

sampling of town records between 1700 and the Revolution, he 

estimates that town business reflected province level. niatters 

in only 1 of 15 or 20 selectman's actions, arid that inter-

A number of other reasons for town empowerment are 

First, as the colony grew and more townships were 

planted (see Figure 2), the amount of legisl.ative work 

required from the General Court would have grown toou The 

sheer quantity of this would have proved daunting: It was 

possible for the General C□ur·t to manage the affairs of 10 or 

15 towns, but as the numbers increased (to 239 towns by 

1780 12 ) it would have been obviot1s that some matters were 

more efficiently handled by local governmentn In a.ddition,_1 

the distance of many inland settlements from the seat of 

government in Boston combined with the primitive 

transportation and commur1ica•tion of the period would have 

made it difficult to govern these places effectively from 

Town empowerment included the power to regulate land-

1"7 
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To some extent, the tendency of the General Court to 

allow local control of land-use can be attributed to the 

differing land-use patterns in the towns. 

particularly evident in the case of field ownership, which 

followed pat·terns occurring in the English areas of origin of 

Rowley and Sudbury, for exaniple, practiced 

open field farming on common lands; Ipswitch and Scituate
9 

on 

the other hand, had no common fields, with all land held 

privately. 13 Other land-use practices in the towns also 

followed local English peculiarities, making it difficult for 

the General Court to enact legislation that would be 

acceptable to all localities. 

Broad powers were delegated to the towns~ 

granted by the General Court up to that year. 

are of particular importance to land-use issues~ 

constitutions as may concern the welfare of their town 11 and 

to levy fines for infractions of less than 20 shillings per 

Second~ permission was given to choose less than 9 

men per town (selectmen) to order town affairs~ 14 The 

permission to make laws and elect officials to administer 

them set the stage for the powerful town governments that 

still characterize the Commonwealthu Ei ncD: most 

Massachusetts land-use actions were taken at the local level 

as a result of these powers granted them by the General 

Court, the laws granting these powers may have been the most 

1B 



significant enacted by the General Court during the colonial 

The General Court, however-, did not leave all land-use 

decisions to the townsa Al·tt,ough the implied powers over 

land-·use noted above allowed much local discretion, the court 

often enacted more specific land-use reg11latione to be 

enforced by the townsa 

There were a multitude of such laws, '::;omr.=: of wh :i. ch 

had the potential for significant local impactsu In 1660'! 

for example, townships were granted indirect powers over 

residential construction: 

It is Ordered; That t1erafter no Cottage or Dwelling 
place shall be admitted to the previledge of Commonage 
for Wood, Timber and Herbage, or any other of the 
Priviledges that lye in Common in any Town. . but 
such as already are in being, or shall be herafter be 
Erected by the consent of the Town. 1 ~ 

This law encompasses a penalty for failing ·to obtain town 

consent for construction, incorporates a concept of 

a notion of infrastructure limitations in that one of the 

purposes of the law seems ta be the preventi □ r, of overuse of 

C:omnic:)n s .. It is also a method by which 'undesirables· could 

be discouraged from moving to a town. For better or for 

worse, these are all elements which could be found in a 

modern st,;':l.tut.e .. 

The General Court continued to legislate for towns an 

matters of importance frequently during the rest of the 

coJ.onial period~ L.ater chapters will examine in detail 

19 



several categories of General Court statutes directed at the 

Regional Concerns 

The General Court recognized that some land-use issues 

were not limited to single towns and that gL1idelines were 

necessary t □ prevent inter-town disputes,, Th t?. Gen Ei'" Et l C□U.f" t 

often asserted its power over subordinate levels of 

government when conflicts arosen One example of this was the 

establishment of rules for the determination of town 

bou.ndctr:i.E·s,, 

and encumbrances in courts 1
' from boundary disputes= 

future, towns were ordered to ·set out· their boundaries 

within 12 months of their incorporation,, 

townsmen were to arrange with each neighboring town 

the bounds betwixt their said towns arid renew their marks; 

which marks shall be a great heap of stones, or a trench six 

fF2E.;t. J.on1;,1 and th,o feet b!·-oad,, 11 Pinticj_pating arguments; Er.bout 

Compliance with this law was poor at first: Dorchester, far 

did so only once every two □r three years-despite being 

embroiled in several boundary disputes with its neighbors~ 17 
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Despite the legislation, town boundary disputes were 

almost universal during the rest of the colonial period. 

These wer·e often handled in the courts. Hadley 9 Hatfield, 

and Northampton, for example, were in litigation from 1709 to 

1733 over the ownershj.p of lands around wha·t is now the Mill 

River in Hatfield. 18 

The only -major revision to the statute occurred j_n ].734, 

when a £15 fine was specified for failure to perambulate the 

Lowii baundaries. 1 • This is one of many cases in which the 

General Court was compelled to provide or increase fines in 

order to encourage town compliance with its orders. 

1~lcin9 ~~-.1ith the 11 ht:-2:tps c;f ~;ton1--:,~; 11 still visj_ble alc,ng 

point) the boundary rules left a legacy in that they served 

regional laand-L1se problemsu Dtt1er actions demonstrating the 

recognition of regional problems are apparent in General 

Court records~ including the limited empowerment of counties. 

A tradition of town political powei~ evolved early in 

typical elsewhere~ 

In every colony outside of New England the county was 
the unit of representation; east of the Hudson that unit 
~~-,afs the tCJi/'Jn., '.J:io 

2:l. 



Although the towns were powerful enough to have merited the 

the General Court 

did a].low some cour1ty empowermen·t as i·t realized that some 

intermediate level of government was needed between the town 

and the Commonwealthn 

County powers were very limited~ In seventeenth century 

Massachusetts, as in twentieth century Massachusetts, the 

primary institutions of county governments were the county 

The major land-·use powers of the county courts were 

exerted in two areas~ the development of infrastructure and 

·f u.nct :i. on'~,; hii 11 bE.• {~ ourrd in ]. at.E•i'.. cl 1ctj.Jl.8r ~.;,, 

County infrastructure actions generally related ta the 

construction of roads and bridges,, In 1639, the counties 

were empowered in an administrative capacity to arrange the 

construction and mair1tenance of common highways 22 and in 1648 

were made responsible for bridgesg 23 Over the years, other 

infrastructure was made the responsibility of the counties, 

suct1 as houses of cor·rection in 1655~ 24 

Appeals of local land-use actions were allowed to be 

t1eard in the county courts from 1639 on, beginning with 

disputes over damage payments to private landowners stemming 

from road constructi □nu 2~ The county courts still perform 

this function in hearing appeals of local Planning and 

Appeals Board actions under Massachusetts General Laws 

Chapter 41, Sectj.on 81BB and Chap·ter 40A, SE.-;:-ct :i. on 

County land-use powers were increased somewhat with the 



inception of the Province in the 1690's, with additional 

responsibilities spelled out for highways and other regional 

infrastructure as well as increased power to overturn local 

decisionsn This indicates that the General Court was 

becoming increasingly aware of regional problems. The 

funding of county governments also increased during this 

peri □d. 26 

Nonetheless, county power remained mostly latent" 

Though the counties asserted their power sparingly, their 

potential to control town affairs was large: 

Though county government made no attempt to supplant the 
towns as the primary unit of local administration, and 
though the justices themselves generally exercised 
restraint, it is clear that they did not hesitate to 
interfere when they felt it was necessary" 27 

In land-use matters, however, the counties continued to 

exercise restraint for three centuries~ Empowerment of the 

Cape Cod Commission and the Barnstable Legislature in 1990 

probably represent the first major increase in county land-

use powers since the colonial eran The heritage of county 

inaction in these matters will in the future, hopefully, be 

releqated to its proper place as an historic artifact~ 
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A large amount of General Court land-use legislation was 

enacted because of the fact that livestock, given the 

opportunity, will eat and trample crops~ The problem of crop 

destruction by pigs, cattle, sheep, and goats is profoundly 

locational in that it illustrates a very basic need for a 

separation of uses (grazing and crop culti.vation) on the 

land,, Crop destruction by livestock can be viewed as food 

cornpeti·tion, and as a threat to human food supplies is a 

basic public welfare concern. 1 

This was a problem that had been recognized in England 

and elsewhere in Europe, where laws against loose livestock 

were common by the fifteenth or sixteenth cer1turies. In 

Coventry, for example, pigs were prohibited within the city 

walls prior to 1600. 2 

Bay Colc:in';/ i:.."-tt that time:• containt:Jc:! 1500 cattle~! . .::~ooo goat.~-=-;\ 
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.,:'. .... J 



,;i;:::; 

/\-.Uli:.l +o S.-~ap IDLja'snOi ... ! u145JS UOWWO~ e aJaM SI?WTU2 pO□ f Ja4~□ 

pue s6Jd suM□ 1 Ja6Je1 Ja410 a41 pue uo1so9 LII "':?;;·2a_,1e Ou ·r.u..1 .. ,!t+-J 

teJnJ aJ□w a41 01 paUJfU□~ 1□ u aJaM swa1q□ Jd ~~01saAJl 

s-cro r:J :) ~i1 u r,-1c) _L 

u~~o1saAJI /4q uor1~nJ1sap WOJf pa1~a10Jd A11eBa1 

A11n+ 1□ u aJaM spue1d□ J~ pa~ua+ AIJ□□ d J□ pa~uafun asne~aq 

1Jed ur 'wJou a41 awe~aq A1prdeJ sp1ar+ f□ fiuJ~ua+ 'A1aaJ+ 

azeJ5 □ 1 paM□ 11e ~~01saAJI 41TM ~seaJe teJnJ LIT A1Je1n~J1Jed 

'sJaUM□ ~~□1saAJt uo ue41 Ja41eJ sJawJe+ uo sd□ J~ Bur1~a10Jd 

+o snuo a41 1nd ua1t□ su□ r1e1n6aJ 1e41 sd□J~ 01 u□sJJedwo~ LIT 

t~6J4 □s seM yeJaua5 UJ ~~01saAJI +□ an1eA ~Jw□uo~a a41 

9 -~~01saAJI +□ 1uawaA□W a41 JaA□ 

1 □J1u□~ aJow P~AI□ALIJ 4~T4M 'p□ JJad a41 +□ sa~,1~eJd 4s11Bu3 

41JM pa1seJ1uo~ SJ4~ gupapaau se Ja146ne1s JOf dn papun□ J aq 

01 ua41 pue ~a~np□JdaJ pue paa+ □ 1 spue1po□M □1ur pasea1aJ 

aq 01 wa41 pa1qeua SJ□1epa~d snouaBJpuJ ff□ 14Brf □ 1 A1r1rqe 

~1a41 pue s5rd ¾□ ws1un1~oddo A~e1arp a~i ~s,o~9l PTW a41 

Aq wa41 41JM un~~aA□ a~aM Au□ to~ a4; f□ s1~ed 1e41 s1saJOf 

pue seaJe 5urzeJ6 uowwo~ ur A11uar~ltfa □s BuJ~np□ Jda~ 

~Au□ 1 □~ Aes a41 UJ pa4SJJn□ rt ~Jetn~ri~ed UJ 's5Jd 

·u"099T. /.,q ,=1t,.·~sua:~~{;3 S'!:?i•✓1 >i:::iD:.1-::5::3;\·r.1 

UJ apeJ1 1J□ dxa a4i "p;.::-lt, I 01\a ·:~ ··;n 7 ~:.;:.; .A. T T 
•rN--•···r·"·-·· • :· 1. JO UC) T 1~npcL.,!d 

a41 01 arqeJ□Aef A~aA Aw□uo~a ue pue sJat11as s11asn4~essew 

uo 1s□ 1 1□ u seM a6e~o+ ssa11JWTI Ar1ua_Jedde f□ ea~e ue 

ur s1ewi:ue BurzeJ5 +o dJ4sJaUM□ uo paseq 411eaM J□ t 1er1ua;od 

a~L ·u□ J1dwnsuo~ ye~□ I J□ + A1a~nd 1ou a~aM 1~□ 1saAJ7 



occupation might have an ariimal or two for personal 

consumption~ and these were often allowed to roam freely 

about, either by intent or negligence on the part of their 

It was soon recognized that livestock wandering 

about the streets and yards of the towns were a nuisance. 

The problem of loose livestock was a common tu~iL 

of town regulati □nn The free grazing allowed in the 

countryside was inappropriate in the towns~ Wandering 

livestock were 11 a subject of continuous legislation in every 

town record generation after generation. 117 The following 

selectmen's order, from the Boston Town Records for 1643, is 

typical: 

It's Ordered that all swine wtiatsoever that remaine in 
this necke of Boston~ shall be kept up in yeards or 
howses so that they may not goe abroade to trespasse on 
men's corne or gardens" 6 

Ttie abundance of similar town orders in the records 

through the 1770's indicate that this problem was never 

really solved~ although a variety of techniques were 

employedu 

One action taken by colonial towns was the hiring of 

goat and cow herds by local governmentsu These collected 

vj.llage l.ivest □ck from individual. homes and took them to 

grazing areas dailyu• Town pounds and pound-keepers were 

found in most Bay Colony townsu Numerous other local 

governmental activities involved the control of livestock~ 

Swine ringing and yoking was a particular matter of concern: 

Wmn Spowell and David Hichb□ne are authorized to warne 
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the inhabitants of the towne to yoake arid ring all the 
swine in this towne by the 4th of the next mo. '.I else the 
foresayed persons may impound such swine so found 
unyoked arid unrung 10 

It seems likely that town problems with stray food 

animal.s persisted well ir1to the present century, and only 

recently have been supplanted by the concerns ·Far dogs and 

cats that now characterize local animal control departments~ 

relating to the conflict between food animals and crops by 

the time of the publication of the Laws and_ Liberties in 

An examination of the index to this code reveals 

ch-rJ.ptE•rs f::·ntitlecl 11 Cattlt:::'.I Cor~n-fielcJs 9 Fences 1
' ,, 

11 D1,..ovet-s 11
,; 

11 Pound 11 

7 anc! 11 St··.Jyne 11 al 1 o-f i,vhi ch rf2l c.i.te :i. n somE• i~Jay to the 

iccue of crop protection from loose animalsn 11 C€:ti:i:E•l 'J 

this makes it longer than the chapter that enables the 

colony's court system~ 

The SE•Vf.71!1 SE•c:tions CJ•f 11 Cattle~ Cor .. nfic-?lds,1 Fenr.::f21s! 1 

illustrate just how complex tt1e reaction to livestock and 

crop conflicts had becomeu This law defined responsibilitj_es 

for fencing common crop fields, required town brands for 

cattle allowed on common grazing lands, specified damages 

be paid to field owners for crop destruction by animals (goat 

owners paid double), and required towns ·to appoin·t fence-



The General Court attempted in its laws to balance the 

interests of livestock owners and t!,e interests of crop-

There was a concern for proper fencing that 

reflects the physical. conditions which allowed the practice 

of free gr·azing discussed earlier,, Section 6 o·f 1!Cattle, 

Cornfields, Fences 11 illustrates thisc 

6M For the better preserving of Corn from damage, 
by all kinde o~ Cattley a~d that all Fences of Corn­
fieldsy may from time to time be sufficiently upheld and 
maintained; 

It is Ordered by this Court~ That the Select men of 
all ·rowns~ shall make wh □lsome Orders, for the repairing 
of all Fences both general and particular, within their 
several Townships~ , and have the power to impose 
fines upon all Delj.nqtlents, not exceeding tNenty 
shillings for one offence; and if any Select n1en shall 
neglect to make Orders as aforesaid, they shall forfeit 
five Pounds to the use of the Town, and so far every 
Montt,s default ·from time to time; and the said Select 
men af every Towr1 shall appoint, from year to year, two 
or more (if need require) of ·the Ir1habitants thereaf 5 to 
view the Common fences, of aJ.1 their Corn--fields, to the 
end, to take due notice of the real defects arid 
insufficiency thereof, who shall forthwith acqL1aint ttie 
owners thereof with the same; and if the said Owners do 
not within six dayes time or otherwise as the Select men 
shall appoint, sufficiently repair their said defective 
fences; then the said two or more int,abitants appointed 
as aforesaid, shall forthwith repair or reniew them, and 
shall have double recompence for all. their labour, care, 
cost and trouble, to be paid by the Owners of the said 
insufficient Fence or Fences, and shall have warrant 
from the said Select men, directed to the Constable t □ 

levy the same, either upon the corn or other estate of 
the Delinquent~ Provided the defect of the Fence or 
Fences be sufficiently proved by two or three witnessesu 

The prifnary responsibility of fence-viewers was to 

ensure that local fences were su·fficien·t to prevent livestock 

breachu This Job rapidly became one of the most common i11 

town g □vernmentu In Sudbury, for example, 25 of 38 town 

officials in 1655 were fence-viewersa~ 1 



If fences were not adequate, crop owners were not 

al.lowed to collect damages: 

This Court doth Order and Enact, That where any 
Cattle shall Trespass on ar1y pr·opriety 9 riot appearing ta 
be sufficiently Fenced, against Swine sufficiently 
yoaked and ringed 9 or Cowes and such Cattle as will be 
restrained by a st1f·Ficient Fence, in the judgement of 
the viewers of the Fences 5 in all such cases the Owners 
of the Fence, of the Land, shall bear all such damages, 
as to them thereby s11stained, any thing in the said 
Order, or any other Law~ Custome or Usage to the 
contrary notwithstandingn 12 

Interestingly, the General Court expressly exempted 

Indian fields from fencing requirements, perhaps out of 

respe~t for the open field traditions of the native 

Americans. Damages to Indian crops by livestock were to be 

paid even if the Indian fields were unfencedu 13 

A drive or walk through many rural parts of 

Massachusetts will reveal ancient stone fences in places that 

would not be remotely appropriate to agriculture today 9 such 

as the steep and rocky slopes of the Berkshires~ This is 

indicative of the extent and importarice of agriculture in the 

Before the development of barbed wire in the mid-

nineteent~1 century, stone fences were an efficient way to 

protect crops and~ more i1nportantly, represent a physical 

n\eans of segregating conflicting land uses that was regulated 

by Commonweal.th and local governments. 

A public facility, the town pound, was mandated for 

confinement of stray animals« The Laws_and_Liberties of 1648 
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That there shall be one sufficient pound, or more made 
and maintained in everie Town and Village within this 
Jurisdiction, for the imp □l1nding of all such swine and 
cattle as shall be found in any corn field or other 
encl (JSJ...lf""Su :1.~1-

This law ir1vited town noncompliance by failing t □ specify a 

fine, a problem which was not addressed until eighty years 

In 1728-29 Chapter 5, all towns were ordered t □ 

construct pounds within 3 months or be subjected to a £10 

f:1.ne,, ·rhen as now, General Court actions which required town 

financed public facilities tended to be resisted. 

Town pounds were often of stone construction and, as a 

result~ are the only colonial public facilities still extant 

in some towns~ A recent source cites 15 current examplee of 

colonial town pounds in Massachusetts and notes that one of 

these is still being used as a pig pen.i~ 

Additions, revisions, and restatements of regulations 

concerning livestock and ·fences were made frequently before 

1783c this area was one of the most actively legislated by 

the General Courtu Details of these laws make for dull 

reading and are not particularly enlightening in the context 

For example, 1740-41 Chapter 

19 goes into great detail setting standards by wt1ich brooks, 

rivers, ponds and creeks can be considered large enough to 

eliminate the need for fencing between adjacent propertiesu 

This chapter also sets standards for ·fence placement when 

these water bodies are deemed insufficient: noting when 

fences should be placed on one or both sides of a stream or 

in a stream, and allotting the amount of ·financial 



responsibilities of each landowner in specific situati □nsn 

Needless to say, there is little to be gained by a 

comprehensive description □ ·f laws like this" The importance 

of these laws is in their recognition of the need for a 

- ,. 
UT than in their details~ 

The vast quantity of colonial livestock and fencing laws 

today assume the appearance of quaint relics of a vastly 

different economy~ Although fence laws remain on the books, 

the chances of a cow or pig wandering into the garden of most 

Massachusetts residents today are slim= 

Other relics of these colonial agricultural concerns 

include the existence of fence-viewers in many towns~ This 

post is largely ceremonial today, except in the rare 

community~ like Hadley, where farming is still importantn 

The land-use legacy of these laws is more significantu 

They represent one of the earliest and most thorough colonial 

attempts to deal with problems of conflicting usesp ThE• neE•d 

to protect the food supply was a clear-cut public wel·Fare 

issue and it is easy to see why a legislative response was 

deemed necessary~ The =~µ=t-aliun of uses encouraged by the 

statutes has primitive conceptual similarities to current 

zoning laws and was followed by other types of regulations, 

such as those controlling nuisances, that can be seen as an 

evolutionary steps between fence laws and z □ningp 



1~ Aside from its land-use implications it is interesting to 
note that stray pigs are cited by some sources as being 
significant in the evolution of state government" Ir1 
1633, John Winthrop noted that the problem of hogs 
trampling cor·n was so widespread that harvest levels were 
significantly reduced in that year <Winthrop, v. 2, P~ 
128)~ The General Court, in response, enacted a law that 
permitted the killing of stray hogs by farmers who 
discovered them in their corn fields" The General Court 
at that time consisted of a limited r1umber of magistrates 
and it was rumored that this particular law had been 
promoted by a magistrate who had shot some pigs he had 
found in his own fields and feared legal action~ There 
was general public disapproval of this action and a 
delegate assembly was called of town representativesu 
After verifying the legality of local representation in 
the General Court by examining the Charter, these 
delegates joined the General Court, rescinded the law, 
and stayed to eventually form (1648) what is now the 
House of Representatives (Washburn and Moen, pp. 3-4)u 
Thus=,;, t,..ep1'-esent,2-.t i VfJ gc)ve1'-nment in Mas::-s~-c,.chu.sr-::)t ts m-ciy □ t~,!e 
a debt of gratitude to loose swine,, 

2u Thomas, Pu 55u 
~~; n [f.,lood ,_i p,, 6? u 

4n Hawke, ppn 39-·40. 
;5,, c1,- □ nc:tn '! p u 129 = 

6. Hawke, Pu 34,, 
7u Russell p,, 103 
8. BRC, v. 2, Pu 73 .. 
1:?= 1::;:ussE:11 ~ p,. 19,. 

lO,, BF~:C~ v,, :·2,_; p,. 1'.:28 .. 
:ll= Poi."-JE•11, p .. :!.~.::'.8,, 
12,, b-_q.tN·:5 anc! L:l ti_§J::JJ_§.;:.f2., p,, 
1~).. Ibid" , pp u 28 ... -2i:;i,. 
14,, I b :l d" \! p" Ll-4,, 
15. Robinson, p. 194 .. 



CH/aPTEFl V 

The earliest locational control of an activity in 

colonial America involved the production and storage of 

This was banned from populated areas almost 

immediately after settlement~ 1 Fear of fire also prompted 

early building codesu In Boston, for example, a massive fire 

in 1679 resulted in the enactment of laws mandating local 

construction of brick or stone~ 2 Fire is an obvious threat 

to public safety, and as such inspired much regulation in the 

A number of the regulations enacted had land-use 

impl ic<fations., 

English municipalities had evolved fairly extensive fire 

regulations prior to the seventeenth century~ In London as 

early as 1212 thatched roofs were ordered whitewashed in 

urJ=r to make them more fire resistant~ 3 Along with such 

typical requirements as those mandating the acquisition and 

maintenance of fire fighting equipment, English regulations 

restricted the location of fire-prone enterprisesu 

Northamton, England, far example, had rules controlling the 



siting of kilns prior to 1600. Building materials were also 

controlled; in some English towns thatched roofs were 

prohibited, brick chimneys were mandated, and so forthu 4 

These regulations likely served as models for lawmakers in 

the English colonies in America" 

Colonial buildings were often firetraps, with open 

hearths, wooden chimneys, and thatched roofsu 

were extremely commor,. Samuel Sewall's Diary, which covers 

the period between 1675 and 1729, contains numerous entries 

describing residential fires both in Sewall ·s home and in 

the homes of his neighbors. Two entries from January, 1691 

Sabbath, Janu 11th. At night the House of Joshua 
Gardener, at Muddy-River, is burnt, and two of his 
Children; the Lord help us to repent that we do not 
likewise perish" 

Jan. 21 7 1691u A cry of fire was made which much 
distu.1,..bec:l ui::i- in tht:: middle of !3E.-::1,...mon, It pi-- □vE•d to be 
Mru Pole's Chimney, which made a great light. Snow on 
thE· hous:.es which pi·-E·vt~ntec! c.iangE-..:1'·· e; 

Fires in colonial Massachusetts were potentially far 

more serious than modern fires" This is largely due to the 

vast technological improvements in fire prevention and fire 

fighting over the past two or three centuries. Of ten 7 t.ht:? 

only way to deal with a fire in the seventeenth and 

eighteenth centuries was to allow it to burn out" 



fires, with their destruction of fields and forests, were bad 

t~·nDugh,, Major urban fires, such as those experienced by 

colonial Boston~ were h □rrendousB 

Currently, the Paul Revere House of 1680 is the only 

known 17th Century structure in B□stona 6 One of the reasons 

that no other buildings from this period exist, other than 

normal processes of decay and replacement, is that a large 

number of them burned down over the years~ The Bonner Map of 

1711,_1 17~59,i and 1760 .. 7 ·rhe threat to public safety and 

property obviously required government action~ 

Most early attempts at fire prevention were localu As 

early as 1643, cisterns had been constructed in Boston to 

hold water to be used in fire fightingB 

household in the city was ordered to have a container of 

water available in case of fire. 8 Boston selectmen's records 

contain scores of entries ordering repairs to defective 

chimneys and correction of other fire hazards. 

fires were not the only concern ir1 Boston; in 1673, the 

selectmen ordered the construction of a wall lion the flatts 

Fire regulation in Boston and in the colony as a whole 

tended to be reactive~ It is possible to date major Boston 

fires by examining the selectmen's records for orders 
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relating to fire prevention: the periods in which large 

groups of these orders are noted almost always indicate a 

large fire in the preceding month~ The habit of attempting 

to legally prevent things that have already happened is not 

unc:Dmmon toda·•.l ~ 

Two major Boston fires of the 1670's triggered a great 

deal of local and General Court legislative activityrt ..... , 
I f) f~ 

first of these fires, in November, 1676, burned 50 homes and 

caused enough alarm that in the following year an English 

fire engine was imported and local men were trained to 

The 1676 fire was followed by the Great Fire of August, 

1679 which destr·oyed the entire commercial area around the 

town dock (near where Fanuiel Hall now stands). 50 horn,?~; a.nc:l 

70 warehouses were destroyedn 11 Boston and the General Court 

both reacted with significant legislationu 

On August 18~ 1679, a committee was formed by the 

FJo'.ston !:iE•li-?ctmE•n 11
t(J con';;;:i.clE~f~ tif anc! pr··opose to the to11'.ine 

what may be expedient for the safetie of the towne in 

preuentinge of fi1~ert~~'112 One result of this was the 

acquisition of horses~ ladders, buckets, and more engines 

and the organization of fire companies by the early 1680'sn 13 

In addition~ the town authorized certain individuals to 

take such actions as were needed to prevent the spread of 

fire~ as in the case of those persons allowed to ''order the 

necessary to create firebreaksn 14 This was apparently a 



common practice, because later fires were always followed by 

claims against the town by individuals whose homes had been 

demolished in the course of fire-fightingu 

The first General Court Legislation involving fire 

This ,?-.ct had Etfi 

agricultural focus, reflecting the rural state of the colony 

It prohibited fires in woods or common fields 

except in March and April, with exceptions on private landsu 

In 1652, an anti-arson provision was added .. 1 e 

Following the Boston Fire of 1679, the General Court 

began to legislate for the prevention of urban firesu In 

October, 1679, the Court published a law that included 

elements of a building code as well as giving Boston 

selectmen additional rights in controlling the location of 

bui l di !7(.;J .. The 1679 act required that all future dwellings in 

Boston be constructed of stone or brick, with slate or tile 

Exceptions to this rule could be allowed by the 

selectmen and a limited number of other officials in an early 

version of later Appeals Board functions. In addition, the 

selectmen were to 11 hear and determine all Controversies about 

properties, and requests of any person to build on the Land 

wherein now lately the housing hath been burned down. 1116 

This section implies official control over location of 

rebuilding and is thus as the first statutory example of this 

38 



kind of power being granted t □ a Massachusetts t □wn~ 

The 1679 law is notable for many other reasons, not the 

least of which being that it is proactive and general. It 

also establishes the right of the government to control 

building materials and techniques in the interests of safety, 

still the primary concern of the Massachusetts Building Code. 

The building code, originally intended to be effective 

immediately, posed a hardship for those persons whose homes 

had been destroyed in the 1679 fire" Following petitions 

from some of those who could not afford t □ rebuild with 

brick, this part of the act was suspended form 1680 to 1683, 

when the law was reinstated. 

In the reinstatement of the law, the building material 

requirements were extended to cover warehouses, shops, 

barns, stables and other buildings. A :[ 1. 00 f :i. f1E• v,1ai; 

specified for n □ncompliance~ 17 The size of this fine, which 

was huge for the period, is an indication of how seriously 

the General Court took the threat of fire. 

The 1683 revision appears to have been much too 

The following year saw exemptions allowed 

for small buildings (less than 8 feet square), thus, no 

doubt~ eliminating the need to construct the proverbial 

bt-ick outhou.se,. 

In 1692, the General Court enacted a comprehensive law 

that incorporated previous legislation and added new 

This law merits close examination,. 



Province Laws" 1692-3u 
Chapter 13" 

AN ACT FOR BUILDING WITH STONE AND BRICK IN THE TOWN OF 
BOSTON, AND PREVENTING FIRE 

Whereas great desolations and ruines have sundry 
times happened by fire breaking out in the town of 
Boston, principally occasioned by reason of the Joyning 
and nearness of the buildings, being mostly of timber 
and covered with shingle; for the better preventing of 
such accidents in the future, and damage and loss 
thereby,-

Be it ordained and enacted by the Governour, 
Council and Representatives, convened in General Court 
or Assembly~ and it is enacted by the authority of the 
same, 

[Sectul«l That henceforth no dwelling-house, shop, 
warehouse, barn, stable or any other housing of more 
than eight feet in length or breadth, and seven feet in 
heighth, shall be erected and set up in Boston, but of 
stone or brick, and covered with slate or tyle 9 unless 
in particular cases where necessity requires,-being so 
judged and signified in writing under the hands of the 
justices and selectmen of the said town, or major part 
of both,-the governour, with the advice and consent of 
the council shall see cause to grar1t licence unto any 
person to build with timber or cover with shingle. And 
if any person shall presume to erect or cause to be 
erected, any frame or building contrary hereto, upon 
conviction thereof before two Justices of the peace, 
such building shall be deemed a common nusance; and the 
owner of such frame or building shall enter into a 
recognizanGe to demolish the same, and, in default of 
entering into such a recognizance, shall be committed to 
prison until he do cause the same to be demolished, or 
else such building shall be de1n□lished by order of the 
quarter sessions of the justice of the peace within the 
said county, and the charge thereof to be levied by 
distress and sale of such offender's goods, by warrant 
from the court of quarter sessions. 

A number of new requirements were specified 1n this Act. 

In Section 1, timber buildings over a certain size were 

required to be licensed by the governor (on recommendation of 

Boston's selectmen and justices)~ and non-licensed wooden 

buildings c □nstrlACted after that year were to be declared 
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t~.i...1111111CJ1: nui Si:::nCl?.~; and demol i FJ.hed 'AihE•n l c:ic:E:tted t:,y the 

The new act also allowed local officials new powers over 

burned-over and unbuilt areas, including an early ver·si □n of 

is further ordered and enactedF 
2nJ That in all void and unbuilt 

which shall hereafter be improved for building, or when 
at any time any total consumption or desolation shall 
happen in any street or lane within the said town, it 
shall be in the power of the justices of the peace of 
said town then in being, together with the selectmen, or 
the better part of both, to state and lay out such 
streets, ways, and passages as may be most for the 
conveniency and accommodation of the place; as also 
where any destruction has happened, ta regulate and 
enlarge other narrow and crocked lanes or passagesa And 
where any particular persons shall have their land taken 
away or· lessened thereby, a jury of twelve men shall be 
appointed by two justices of the peace, and sworn to 
ascertain the value thereof, to be paid by the person to 
whose land the same shall be added, or by the 
neighbourhood or town, in proportion to the benefit or 
c □nvenier,cy any shall have thereby. 

It is apparent from Section 2 that colonial leaders 

understood the value of planning 9 at least in respect to 

street patterns. The provision allowing the selectmen and 

justices to lay out streets in unbuilt areas would have given 

them great control over development patterns,, 

opportunity to improve the design of a city that had evolved 

haphazardly was not to be missed when areas were burned out~ 

Notable, too, is the provision which arranges compensation 

for property takings pursuant to the Law 9 including the use 

□fa jury rather than determir1ations of value by, say, the 



The third section of 1692-3 Chapter 13 required the 

covering of existing buildings with slate or tile~ orderinge 

[Sect~3~J That every owner of such house or 
building so set up contrary to such law, shall cause the 
same to be covered with slate or tyle; or otherwise 
such houses or buildings shall be deemed a common 
nuisance and the owner thereof proceeded against 
acc:01,..c!ingl~/ .. 

This provision, when added to Section l's actions regulating 

new construction, made the statute very comprehensive. The 

General Court was obviously tryir1g to plug all the potential 

Section 4 gave Gener·al Court approval for the local 

policy of allowing the destruction of buildings to prevent 

the spread of fire and arranged compensation~ The owners of 

inhabitants whose houses shall not be burnt 11
, providing that 

the destruction of the han1e actually stopped the progress of 

th1:..~ firE: .. If, however 9 the house where a fire started was 

destroyed by order of town officials, no compensation was 

Once agair1~ the law had gone too far 1n some directions~ 

In 1699-1700 Lhct~L=r 24, the General Court decided that 

ordering the demolition of illegal timber buildings 11 would 

probably be thought over great severity 11 and reduced the 

punishment for infractions to a £50 fine to be applied for 

the support of the poor (in a colonial version of linkage 

pa'y<rnE:-nts),, 



The 1699-1700 law also authorized the Suffolk C□L1nty 

grand jury to locate illegal timber buildings and report 

these to the authorities .. In addition~ the Governor's power 

to license timber buildings was expanded to include imposing 

11 su.ch condit:i.ons;,1 limitat:.ions;~ and 1--est.1--:i.ctions for· the 

enclosing and covering thereof as EheJ shall see fitu 111
• This 

is a level of discretion that modern Planning and Appeals 

Boards might envy .. l'he Governor was, however, reluctant to 

issue permits for timber structures in any case, with only 17 

allowed between 1720 and 1744. 20 

Restatements of the Boston fire laws were made 

periodically by the General Court up to the time of 

i ndt:::•pendE·ncE• .. Mir1or alterations and additions were made~ of 

which a few deserve mention= In 1759-60 Chapter 30, Boston 

selectmen wer·e specifically authorized to approve the size of 

structures rebuilt following fires, another important 'first· 

that may be seen as a precedent for modern regulation of 

height and density. 

1760-61 Chapter 9 permitted wooden warehouses~ shops and 

workhouses on wharfs, given the foundation stresses resulting 

JL1st the same, wharf 

buildings were required to be covered with plaster or slate 

and to have slate or tile roofs. The Court was acknowledging 

that different types of construction were appropriate in 

different places. It may be assumed that 'accidents' in the 

harbor area were responsible for this bit of insight on the 

Court's part, given its reactive approach to disasters~ 



By 1722 there were ~uuu houses in Boston, of which it 

has been estimated that 1nno were of brick~ 2 ~ The fact that 

a number of 18th Century buildings still exist 9 such as the 

Old Corner Book Store, Old NoJ~th Church, Fanuiel Hall, and 

the Old State House~ can be at least in part attributed to 

the building requirements imposed by the General Court~ 

The legacy of the Boston Fire Laws also includes the 

current state Building Code. Perhaps more important in terms 

of modern planning was the establishment of laws controlling 

locations and sizes of buildings and encompassing primitive 

concepts of urban renewal. These actions represent a 

significant step in the use of legislative power to control 

the physical nature of urban areas. 
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CHP1PTEF: VI 

I\IIJ I SANCE _f~EIJUL.PiT I IJNb 

Definitjon of N1Jisanc~ 

A major category of activities which were subjected to 

placement restrictions in the Colonies were nuisances. A 

modern law dictionary defines nuisance as follows: 

Public Nuisar,ce: an unreasonable interference with a 
right common to the general public; behavior that 
unreasonably interferes with the health, safety, peace, 
comfort or convenience of the communityn 1 

Another source puts it more bluntly: 

The t(-2r-·m 11 nuisance 11 is usually appl:i.(:~d to tho~:;(-::, 
developments which are offensive in the most crude and 
obv:i.ous way, in which cause and effect are not only 
quite obvious to the naked ear or nose, but are also not 
far apart in either space or time~ 2 

In colonial Massachusetts, industries involving the 

production of goods fr- □m animal corpses frequently fit the 

definition of nuisance~ as did activities associated with 

An examination of Massachusetts Acts and 

Resol.ves issued by the General Court between 1684 and 1741 

reveals that slaughterhouses, stills~ tall.ow chandleries, 



·tanneries and kilns were all regulated by class as 

nuisances~~ Stills and kilns were potential. fire hazards; 

slaughtert1ouses, tanneries and tallow chandleries produced 

goods from dead animals and created foul odorsa 

The regulation of nuisances was not enacted simply 

because the trades regulated produced odors or fumes which 

Considering that in 

colonial towns bathing was uncommon and there was an 

abundance of outdoor toilet facilities, to note just two 

examples, unpleasant odors were no doubt the rule rather than 

thr1 e~{CE·ption .. Some noxious fumes, however, were considered 

to be particularly menacing because of disease concerns,. 

Seventeenth Century ideas of disease were primitive, a 

mix of outright superstition and crude scientific n □ti □nsn 

In Puritan Massachusetts, disease was often considered a 

puni shmi:::-::·nt The causes of disease were actions 

covetousness, animosities, personal neglecte of g □sppelizing 

our youth, & of gosppelizing of the indians, drinking houses 

multiplied~ not lessend, quakers openly tolerateda 114 To 

prevent disease, prayer and fasting were common~ 

A somewhat more realistic belief about the causes of 

disease, although also incorrect~ was that some diseases 

were associated witt1 noxious fumes, and tt1at sanitary 

techniques could help prevent these: 



According to ancient belief, putrid exhalations 
from rotting animal matter were a prominent 
source of infectious fevers and fluxes~ and on 
this basis the people of Massachusetts, 
following English precedents that go bacl< t □ 

the Middle Ages, had developed their sanitary 

One method of preventing disease by improving 

sanitation was with nuisance controls. The science may have 

been faulty, but the results were positive~ {-'IS Carl 

Bridenbaugh observed: 

The sanitary regulations passed by some of the 
village authorities constitute an interesting 
aspect of seventeenth century urban 
c!E•velr.:ipm(~nt .. In eni::tct:Lnq these: 01,..din.;9.nct0s 
villagers probably thought most of eliminating 
obvious public nuisances, yet t~ie cu~rent 
belief in the dangers to health from malignant 
vapors might upon occasion, quite as much as 
the germ theory of disease, ].ead to tt1e better 
disposal of garbage or cleaning up of dumps, 
and ·the\~efore to the safeguarding of the public 
he;::il th .. ..,.., 

Nuisance regula·tions were no doubt m□re effective 

than such actions as preaching to the Indians or not 

tolerating Quakers in preventing disease~ 

L.,oc:_al_ ... LE:q isl ,:3.t ion 

Colonial. nuisance regulation had its basis in English 

statutes dating back to around 1350" 

examples of English sanitary regulation during the period 

slaugh·terhouses, for example, had been forbidden in urban 

areas by Henry VII for reasons of public health. 7 
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The first record of a sanitary ordinance in Boston 

da.t.E::S frDm J.t;;:3.q . ., The population was instructed not to leave 

dead fish and other garbage on the town dockn 

shilli11gs was set as a penalty ·For violation of this 

ordinance.,a Other sanitary ordinances were enacted 

throughout the colonial perioda Many of tt,ese were not 

nuisance laws but rather regulations controlling 

construction of such things as drains, wells, and privies~ 

Real nuisance regulation in Boston began with actions 

against individual tradesmen~ Twelve years after Boston's 

founding, the following er1try was made in the town records: 

P!UQiJSt ::) :\.,; 1 <:JL!,2 

It's cn-de!'~f.:•d thc(t the Const.a.bl~::= sh2J.1 give spt:•E~cly 
notice to Robt., Nash, Butcher~ that with all speed he 
r·emove the Stinking garbage out of his yard, nere the 
street, and provide some other remote place for 
slaughter of Beasts, that such loathsome smells might 
be avoyded, which are of great annoyance unto the 
neigt1b □urs~ and to strangers~• 

A brief examination of this entry is of interest in tt1e 

context of later laws» Nash's garbage~ which results from 

his occupation~ stinks. The neighbors understar1dably don't 

like the smell, so he is told to conduct his business 

There is a nonconforming use and an order ta 

move .. In this ancient record, it is possible t□ perceive 

one of the most distant American ancestors of current local 

.·:.u11.i.11i,::,1 .. 

Boston town records for the next few decades have 

sporadic, similar entries~ Nash was appar·ently a bit of a 



scofflaw because he was cited again later j_n town records 

for the same offer,se, and ir1 general the record indicates 

that the town butchers were consistently careless with their 

refuse. 10 During this periodq nuisance activities were dealt 

with on an individual basis" 

In 1684, a significant change occurred when the major 

legal body in the colony? the General Court~ enacted a law 

(Figure 4) which regulated butchers as a class: 

There being Complaint made of great inconvenience by 
reason of Filth and Dirt cast into the Streets of 
Boston and other T□wr1s, and of the neglect of Butchers 
to cleanse their Slaughterhouses and Yards of Blood 
and other Filth; although such Houses and Yards are 
scitl1ate near Streets arid Lanes much frequented~ 
This Cc1u_1.---t c!CJt!~1 Ordei' •• a.nd E"::nac:t. ,_1 thi::i.t all Per·s.c:,ns s-:.c:r 
offending shall forfeit twenty shillir1gs to the use of 
the Town except such Annoyance removed within twelve 
hours after Complaint thereof lnade to lawful 
PtuthcJr· it y" ,. :1. 

The -Fact that butchers were set aside as a group 

prone to create a nuisance indicates that legislators were 

beginning to think in a larger frame about this no doubt 

This law set the stage for the most 

comprehensive colonial Massachusetts law regulating 

nuisances, which was adopted 9 years later~ 

In the spring of 1693, the General Court enacted a law 

er+ nui s-:::tf1C:t7=S., 
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S E V E R A I. 

LAWS aacl ORDERS 
Made by the 

.r-; 1 r-'1 uenera1 Lo·urt, 
Held at ilo/hm the 7th of /)fay, I 6!14. 

:nnpoIT, •• IT is Ordered by this Court and the Authority thereof, 
fine &~rong • that the Laws title Impofl:s, and Impofl: 011 \'{inc_ and 
r~i:0 ';m"~ {1-rong Liquors, with the Explanations and Additinns 
to.168s made alfo thereunto, /hall be and remain in full force 

from the tenth day of Ju11e next infuing, until the 
tenth day of J1111e, which will be in the year one thoufand liit 
hundred eighty and five. 

T Here /,eing Com pt amt made of great incunvenience bJ re11• 
/on of Filth and Dirt ,aft into the Streets of Bofion 1111d 

N r other 1ownt, and of the ,re1T{e{/ of Butchers to cleanfe their 
a :u,cesto • 0 J. d l 

be removed Sla,1gbter-ho1,fes tmdTardsof Bloo an other. F1 th; altho11gh 
"·ithia rwelve Jiich Houfes and T,rrds are fcituate near Streets and Lane; m1i.h 
ho11rS on pe-fi d. 
oalty. refuente : • 

This Court doth Order and Enaa, that all Pcrfc.ins fo of­
fending lhall forfeit twenty !hilli□gi to the ufe of the Town 
except fuch Annoyance be removed with.in twelve hours 
after C::omplaint thereof rriadc to la1tful Authority. 

Figure 4. The earliest General Court nuisance law, 1684. 



ma(·kF:t to1,...,ins 11 justices of thE~ per:.-:;.ce anci sel,:2ctmi:.~n 1;-.;E•rE• 

assign some certain places in each of said towns 
(where it may be least offensive) for the erecting or 
setting tip of slaughter-houses for the killing of all 
meat, still-houses, and houses for trying of tallow 
and currying of leather~ 12 

These places alone we1~e to be used for the trades listeda 

1692-3 Chapter 23• it can be seen that certain uses are 

regulated by location, a clear similarity to later zoning 

and a major preceder1t for later laws~ 

Boston towrt records for 1693 confirm the prompt 

compliance of that town with the new law~ L.oce:ll just:i. c:es 

and selectmen on March 30 specified 4 locations for 

It is worth noting that 3 of these 

locations were on wharfs, indicating that the present 

condition of Boston Harbor has a long genealogy. Stills, 

On July 18~ Boston went so far as to regulate the size of 

most slaughterhouses thus exceeding the state regulations.~ 3 

As the years went by, 1692-3 Chapter 23 was occasionally 

Some clarification and strengthening were needed~ 

Apparently, the law did not ensure compliance. 

distillers and ·tallow-charidlers who continued to operate in 

illegal locations were ordered jailed until their stills and 

furnaces were demolished or removed. 14 Another amendment in 

e:.i 1. 



1708-9 defined 'leather dressers· as curriers and regulated 

them~ 1
~ This would indicate that there had been some attempt 

to evade the law through euphemizing the names of certain 

2!.c:t i vi t j_ es .. 

By 1710, the growth of Massachusetts towns had begun to 

reach the areas previously set aside for nuisances~ The 

original act, being basically reactive, had failed to allow 

for future changes in these locations 11 which then so 

assigned are become inconvenient for the t1se so intended and 

by ill stenches tend to breed infectiona 11
~

6 Following 

another addition to the law~ the selectmen and justices were 

allowed in the future to select new locations as they deemed 

them needed and to close old ones .. The definitions were once 

again tightened~ 

That the proof of any dead beast or beasts hanging up 
in any out-house, or the lying or carrying out the 
entrails, garbage of beasts, or blood □f creatures, in 
or out of such house~ shall be sufficient conviction 
in law that such house is used for a slaughter-house, 
within the intent of the law against common 
nui s~·::1,ncei;" :L 7 

This broad definition of slaughterhouse no doubt improved 

enforcement of the lawn 

The 1.710 amenclment mul.::=,t ha,./e clo·sec! rnost o·f the 

loopholes, because there were no further changes in the law 

for the 31 yearsh The next amendment, in 1741, added 

potter's kilns to the list of nuisances, citing fire 

concerns as the reasona 18 

The final pre-revolutionary General Court nuisance 



legislation was er1acted in 1742 to create a monopoly. All 

kilns manufacturing stoneware in the Province, with the 

exception of thosee belonging to Thomas Symmes, were declared 

nuisances and ordered destroyed~ 1 • Mi~us~ of this kind of 

law is not ar1 entirely recent phenomenonn 

1692-93 Chapter 23 a11d the later additions continued 

unchanged from 1742 through the Revolution~ 

new Commonwealth of Massachusetts enacted nuisance 

of the colonial lawsn 

Similar to nuisance laws were some of the laws directed 

at public housesu Because these laws sometimes restricted 

quantity and location they merit a brief discussionu 

The public h □L1se, usually a combination inn, restaurant, 

and tavern that was a necessity for travelers in colonial 

'These als□ served important local functions~ 

Until the village general store come of age, the 
tavern was a place of congregation second only to 
the cht1rch" ;Ci·tJ was the dance hall, theater, 
convention audi·torium, the lecture and concert 
halln In many a village it was the courtroom, and 
a few taverns even had a strong room used as a 
ja:LJ. .. 2 <:, 

Largely because of the proble1ns associated with the use 

of alcohol, public houses merited extensive legislation by 

the General Court. The 1672 edition of the Law~ and. 



Liberties contains over six pages of regulations under the 

This Court being sensible of the great increase of 
prophaness among us especially among the younger sort, 
taking their oportunity of meeting together in places of 
public Entertainmenty to currupt one another by their 
uncivil and waf)ton carriagey rudely singing and making a 
noisey to the disturbance of the Family and other Guests 
if any be in the House; 

This Court do therefore Order and hereby Enact, 
That no person on persons whatsoever~ do presume either 
in Word or Deed to carry it uncivilly, or wantonly~ 
singing rudely or making a noise to the disturbance of 
the Family~ or any other Guests in any place of public 
entertainment~ on penalty of paying five shillings for 
every offence against this law 

And if any person allowed to keep a house of 
publick Entertainment shall suffer such carriages by any 
person or persons, and not legally prosecute the same 
before Authority, on legal. conviction ·tt,ereof, before 
the County Court of whom they had their License, they 
shall be debarred of any further renewal thereof. 21 

Then as now, places where alcohol was consumed could become 

nuisa.nct7!S .. Eventually the General Court attempted to 

restrict them by means that had land-use implications .. 

In 1698,_1 the General Court enacted legislation .I.. --
t- L.1 

control the location and number of taverns. County _iu.~L.i.Lt=";:::-

were ordered not to license more public houses than were 

11 necessary for the receiving and refrishment of travaillers 

and strangers, and to serve the public occasions of such town 

In additior1, it was ordered that 11 all Public 

Houses shall be on or near the high streets roads and places 

5-4 



This law was apparently not specific enough, and was 

followed in 1710 by a requirement that no town have more than 

one pub, except maritime towns. 23 Tt1e exemption of maritime 

communities is interesting considering the reputed drinking 

habits of sailors~ In actuality, this exemption probably 

represents a recognition of the need for maritime towns to 

house and feed larger numbers of transients than would have 

been found in inland t □wnsa As such it would signify a 

legislative recognition of differing community characters. 

From a land-use perspective, an attempt to find a 

suitable location for a possible n1Jisance is again apparent. 

In addition~ the attempt to control ·the quantity of public 

houses in the towns is riotabl.eu It was (and still is) 

11nusual for a law to specify the exact quantity of a given 

use to be allowed. The record is unclear, but it seems 

unlikely that these limits on the numbers of public houses 

It would be an exaggeration to claim that nuisance 

regulations are zoning~ Current zoning for land···use is far 

broader in its background and applications~ The majc::ir 

difference lies in the fact that nuisance regulations are 

limited and reactive, while zoning is, or should be~ 

comprehensive and proactive. Nuisance laws have little use 

in controlling growth, for example. Just the same, there 

are some similarities between the colonial laws discussed, 



later nuisance laws, and modern zoningu 

These similarities were noticed and utilized in the 

legal implementatior1 of 20th Century z □ningn In Euclid v. 

Ambler Real.ty, the Supreme Court drew comparisons between 

nuisance controls and zoning in order to justi·Fy 

decision for Euclid. The Court maintained that 

non-conforming uses were like nuisances: 11 A nuisance may be 

merely a right thing in the wrong place, like a pig in the 

parlor instead of the barnyardu 1124 This interpretation o·f 

zoning as a logical extension of the law of nuisance is one 

of the reasons zoning was held to be constitutional. 

Colonial Massachusetts nuisance regulations have been 

described as 1'alrnost in ·the nature of zoning actsa 112
~ Bath 

zoning and nuisance regulation are done for the same basic 

reason: tt1e health, safety and comfort of the general 

population~ Bath involve the regulation of the placement of 

types of activities and the recognition that some types of 

activities don't mix. Nuisance regulations suet, as those 

used in colonial Massachusetts may not be the progenitors 

current zoning, but they at least have an avuncular 

relationship to modern zoning practice~ 
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ROADS AND HIGHWAYS. 

A key concern in modern planning activities is the 

location and design of public and private roads" 

location and design are important elements in determining 

future development patterns and have merited extensive 

legislative controls. Massachusetts General Laws Chapter 41, 

which guides municipal planning and subdivision regulation, 

contair,s many examples of road controls and is a primary 

Roads were also a key concern in the past» 

stress the importance of roads to city planning throughout 

Automobiles have complicated the issue, 

but the concern for adequate roads greatly predates their 

de\/E•l espmE·nt .. 

Scutt cites an action of the Pennsylvania legislature in 

1721 which enabled Philadelphia to appoint officials to 



1'ei:~-t-E:tblish st:1'-E•E,t:s a.nd tiuildinq 1ines 1',,:1. In Massact1usetts, 

the earliest actions regulating roads occurred around 80 

years prior to this and reflect English practices that go 

ba.ck fuf""the:1'·· 

Prior to the settlement of America, English lawmakers 

t1ad developed fairly extensive controls over highways and 

Although most English roads were dirt cart tracks~ 

paved and drained roads were not ,1nkn □wn before 1600~ 

local.ities had taken steps to insure the proper· construction 

and maintenance of their roads .. Regulations establishing 

legal responsibility for construction and repair, prohibiting 

obstructions, and even requir·ing the cleaning of roads were 

used in British towns~ 2 The colonists of New England brought 

the knowledge of these governmental controls to America with 

them,, 

Initially, water transportation was the major method of 

moving people and goods in Massachusetts. The first towns in 

the colony all had seaside locations for tl,is reason~ 

Throughout the colonial period, the Atlantic Ocean and the 

few large rivers in the area constituted the major highway 

far trade goods in the region. As back c□L1ntry was brought 

into cultivation ar1d new towns were planted in the interior, 

land transportation routes evolved.~ Early roads were crude 

and speed of travel was slow, the main advantage of overland 

roads over water travel beir1g that goods arid people did not 

sink beneath them and disappear very oftenu 



L.C.iC..;1. l Ac:t j __ O0 .. f.::. 

Early town roads were often located in a haphazard 

fashion, many portions tiaving evolved from animal paths and 

Indian trailsa 4 Indeed, many towns today in Massachusetts 

owe some of the origins of their road layouts to these 

sources. In some places of English habitation, such as 

Hadley, planned roads were set out prior to settlement;~ in 

house to house as they were needed, and an occasional road 

It soon became clear that town government, rather than 

private inter·ests, needed to regulate much road construction~ 

layout~ and repair. Boston town records, in particular, 

provide a compreheneive history of local road actions~ 

towns took similar actions, but on a smal1.er seal.en 

Boston's selectmen began to take control of local roads 

in 1636, when they appointed highway surveyors and laid out 

the first official town streets. 7 The selectmen later 

responded to improvements in constr·uctian techniques: ""fhe 

first paved road in Boston was constructed in 1652; although 

this road was privately built~ the selectmen obviously 

understood its value because the voted a 40 shilling 

contribution to assist in financing it~ 9 Local roads soor1 

became one of the most common items dealt with by the 

selectmen: Boston Town Records for the years 1660-1701 

contain approximately 240 ir1dex entries under the heading 
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Boston is notorious today ·for its confusing and 

apparently random road grid~ Contrary to rumor~ this grid 

was not determined entirely by caw patt1s (see Figure 5). Tt1e 

town fathers exercised mucti control over the location and 

design of new roads, as can be seen from the following 

record, dated May 9, 1673: 

It is 01--·dE•red th2-.t a high 1At.::=ty ,,-u.nn ·ft- om Ti"1omas F:e.1r,il j_ ns 
corner-·close to his pale or fence to the corner of the 
hous of Nath' 1 Bishop known by the name of the blew bell 
to be 16 1/2 foot at the sci Rawlins corner & 15 f □ote 

·From the sci corner of the blew bell to Jonathan 
Shrimptons wareh□tJse, in the bredth thereof, and that 
the said way runn from the said corner of the blew bell 
to the bridge 15 foote broadg 10 

The historic record thus demonstrates that there was fairly 

extensive planning of roads, even if the results sometimes 

indicate that it was bad plannirig~ 

Local and regional officials organizing r-oad work were 

frequently guided by statutes of the General Court, which 

provided extensive legislation in this areag 

The General Court began highway legislation in ttie 

mid-1630s, responding in part to complaints of private 

citizens about road conditionsu 11 By 1648, legis:tat:i.on 

safe 11 regional roads: 
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HIGHWAYES. 

To the end there may be convenient High-wayes for 
Travelers. 

It is Ordered by the Authority of this Court, That 
all Country Highwayes shall be such as may be most easie 
and safe for Travellers, ta which purpose the Court of 
that County where such Highwayes is to be made and laid 
out, shall upon complaint appoint two or three men of 
each next town, whose Inhabitants have most occasion 
thereof, upon view to lay out such High wayes according 
to Order, given them by that Court, and make return of 
what they do therein to the next Court, Provided alwayes 
it occasion not the pulling down of any Mans House, or 
laying open any Garden or Orchard, and in Common 
Grounds~ or where the Boyle is wet, myrie or very rocky, 
shall lay out such High-wayes the wider, viz~ six, 
eight, ten or more Rods" 

Provided, that if any Man be thereby damaged in his 
improved Ground, the Town shall make him reasonable 
satisfaction, by estimation of those that laid out the 
same: and if those deputed cannot agree, it shall be 
referred unto the County Court of the Shire, who shall 
have power to hear and determine the Case; And if any 
person finde himself justly grieved with any act or 
thing, done by the persons deputed aforesaid~ he may 
Appeal to the County Court aforesaid, but if he be found 
to complain without cause, he shall surely pay all 
charges of the parties, and Court~ during that Action 
and also be fined to the County as the Court shall 
adjudge" 12 

There are a number of points of interest in the 

11 Highwayes 11 statute when it is considered in the light □f 

modern planning practice~ Regional concerns 9 a recognition 

of the need for planners~ and respect for the interests of 

private landowners are apparent" 

First, the construction of highways between towns was to 

be arranged by representatives of the towns concerned under 

the guidance of the county~ The General Court clearly 



understood the need for regional organization of 

infrastructure, in this case roads, by a governmental body 

(the county courts) capable of superseding local interests. 

This is regional planning, of a limited =urtu 

The provisions for the appointment of persons ta lay out 

highways may represent the Commonwealth's earliest statutory 

recognition of the need for planners~ the Court required that 

individuals be assigned to make decisions about where and how 

r·oads are to be builtu Although somewhat vague and limited 

to roads, the provision is significant to later planning 

Modern Massachusetts Pl.anning Boards and 

planning professionals might well trace their origins to this 

Private property rights were also an interest of the 

Conflicts between private and public uses were 

unavoidable when roads were to be builtu The concern that 

satisfaction 11 be made to anyone 11 dan1aged in his improved 

Ground'1 is the same concern driving court decisions in modern 

Th~.:-? ~:ith Punendment tD the Cons ti tut'.i. on ( 11 nol'~ 

shall private property be taken for public use without just 

compensati □ni 1 ) thus has American antecedents going back to 

The General Court restated and revised its highway laws 

in General Laws 1693-4 Chapter 6u 

many of the requirements of earlier legislation, the Act 

authorized the appointment of local highway surveyors to 
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arrange for repair of highways, bridges, and causeways~ 

These stJrveyors were also permitted to remove obstructions 

from the roads (see 11 encroachments 1
', below). The posit:i.on o.f 

highway surveyor may have been an unpopular one, because the 

General Court specified a fine for persons refusing to serve 

in that capacityn Town liabilities for injuries resulting 

from unrepai1~ed roads and bridges were spelled out. 

The General Court also empowered the counties to assume 

additional responsibilities for certain roads: where highways 

conveniericy be turned or altered 11 county justices were 

allowed to appoint a committee to evaluate the need, and 

order the roads to be laid out or alteredu 

are being appointed do planning under the provisions of this 

A few later statutes should be noted~ 

18'> county justices were instructed to appoint five 

view and lay out!i new roadsa The th~:d:: the:~ Court 

speci·fied 'disinterested' persons may indicate that conflicts 

of interest had become a prablemu After work was completed~ 

report to Court was to be made so that the road could be 

11 i0..l lo1r.Je:d and !'"ecorded '> and a+te1--·· knoi"-ln fCjl'" a publ :i.ck 

In 1764-65 Chapter 6 the county courts were 

allowed to dj.scontinue roads, it apparen·tly having been 

realized that sometimes it is almost as important to be able 

to get rid of unwanted roads as to build new ones~ 



Along with establishing a legal structure to provide 

roads of regional importance, the Court also guided local 

regulation of what were called 'private ways·a The 

definition of 'private way· has shifted somewhat over the 

In the 1600's~ these were all roads which were not 

major highways but only served a local purpose~ 

on these types of roads was found in Section 2 of the 

2n It is Ordered and Declared by this Court, That the 
Select Townsmen of every Town, t1ave power to lay out (by 
themselves or others) particular and private wayes 
concer-ning their own Town~ only so as no damage be dor1e 
to any man without due recompence to be given by the 
judgement of the said Select men, and one or two chosen 
by the said Select men, and one or two chosen by the 
party; and if any person shall finde himself justly 
grieved, he may Appeal to the next County Court of that 
Shire, who shall do justice therein as in other Cases. 

This sectior1 allowed the towns to exercise the same 

kinds of controls over local roads that counties were given 

over the common highways in Section 1 of the Act~ 

there are provisions for plar1ning (by selectmen or their 

appointees) and a concern for fairness to private land-owners 

damaged by public actions. 

Later legislation provided more detail about town powers 

arid responsibilities over local ruads. Many of the elements 

of tt,ese laws still exist~ 

Then as now, construction of roads by the towns incurred 

a financial burden that the towns were not always willing to 
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c.-:..ccept r. Often, individuals □r small groups □ ·F persons 

residing the towns were not being served by town roads. 

In 1713-14 Chapter 6 selectmen were empowered to lay out 

between any of the inhabitants" within their 
respective towns, as shall be thought necessary, ta or 
fr·om any original lot laid out, or to be laid □ut. 

Realizing that authorizing the construction of these ways was 

not enough, the General Court then went on to insure the 

construction of certain roads: 

And whereas it hath been (and may yet be) found by 
experience that the selectmen of many t □wns within this 
province~ through relation or other interest, have so 
very much delayed arid at other times absolutely refused 
to lay out or cause to be laid out particular and 
private wayes, for or witt1in the several towns, when the 
same have been really necessary; which hath been t□ the 
very great damage and grievance of persons concerned, 
Be it further enacted by the authority aforesaidy 
That when and so often as the selectmen of any of the 
towns within this province, shall unreasonably delay or 
refuse to lay out, or cause top be laid out, any such 
particular or private ways as aforesaid~ ~ her 
maje-!.:;t:ii::?'s jLtstices:; of the pec:ce• :,~-Jithin the seve;,~a.1 
counties of this province Q are hereby impowered to 
lay out, or cause to be laid out, such particular or 
pr-i >/.;:::\ti:.~ 1,"J2Y(-2S • 

Tt1e county justices could then charge the town for the work. 

The General Court was insuring that if town officials failed 

to exercise their responsibilities, a higher level of 

government would assume those resp□nsibilitiesn 

1727 Chapter 1 included a number of provisions which 

made the process of making local road decisions more 

democratic~ Notice at March town meeting was to be made of 

new private ways and all private ways were to be approved at 
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tot,.Jn ffl<-?r.-?t :i. ng .. Town meeting could also vote to alter or 

discontinue private waysu These powers~ far better or worse, 

are still held by town meeting voterso 

1746-47 Chapter 10 appears to be a key precedent for 

later subdivision control lawso Selectmen were allowed to 

land not an original lot 11
u Presumably 5 this refers to 

~subciivisions .. The law reflects the same coricern for access 

to new lots which governs many planning board actions today~ 

These statutes defining town powers over local roads 

aave the towns great poten·tial control over development 

patterns and represented a significant tool for localities to 

use in structuring their physical evolution~ The basic 

physical organization of many Massachusetts towns today 

probably stems in large part from decisions made unde1~ these 

sta·tutes by Bay Colony town officials and citizensu 

Also closely related to curr·ent land-use issues were 

those laws concerning road encumbrances or obstructionsu 

Once again, clear conflicts between land uses are seen: a 

building and a road~ for example~ cannot converiien·tly occupy 

Town regulations dealing with encumbrances were in 

conditions in the city before 1650: 
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When the townsmen developed a penchant for digging their 
cellar entrances out into thoroughfares to the hazard of 
passers-·by, or when they used the public highways as 
mines for clay to daub on their chimneys, the town 
guarded society's interest with cease and desist orders 
and fines; when a saw out was dug in the middle of tf1e 
marketplace the town ordered it filled in and the scrap 
timber littering the street removed~ 13 

In 1636, the selectmen ordered that no buj_ldj.ngs be 

constructed in the town streets.~ 4 Town records throughout 

the period are filled with entries documenting actions 

against encumbrances, such as the following: 

Whereas Joseph Rock hath sett a fence into the 
streets betweer1e his dwelling house and Mr~ Lyndes 
house, itt is ordered that hee shall remoove the said 
fence within a weeke, on poenalty of twenty shillings, 
and 5□ on from weeke to weeke until remooved u ~ 5 

Local officials sometimes allowed construction in the 

streets for a feetl In August of 1652, for a fee of 2 

have his new house to set out farther into the street (than 

The ~aws and Liberties of 1648 include one section on 

road encumbrances in the chapter on 11 Highways 11
: 

11 LlpCJn 

information that divers high-wayes are much annoyed and 

General Court order·ed that, upon complaint, county courts 

could appoint 11 a committee of discreet and indifferent men to 

view such incumbrance~ and to order tt1e reformation 

This law is notable for its lj.mits in that it refers 
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connected towns and were thus of extra-local importanceu 

ThE· 1 ah1 cd i;;o l i m:i. ts the type'.:.~, o+ encu.mbr ~inc:e to 1.;r-::::ttes and 

By 1693, the law had been considerably expanded~ 

dig up, or remove D 

rayles, gates, ir1closures, or other thing or things, as 

bridges, private ways, and causewaysu 

In addition to allowing the highway surveyors these 

rights, the General Court went even furtt,er, stating that 

''i·t shall be lawfull for any person or persons to pull down 

and remove [rails. gates or fences] upon or across a11y 

The exceptions to this rule were 

those obstructions tt1at had been approved by the county 

courts: How the general public, busily pulling down these 

rails, gates, and fences, were supposed to know whether or 

not they were approved by the courts is not explainedu Tt1e 

law also gave towns the ability to form committees to remove 

encumbrances from private ways" 

This sweeping law had the disadvantage of being 

reactive by providing for the removal of encumbrances, riot 

their preventionu This problem was rectified in 1698 Chapter 

2, 11 An Act to Prevent Encroachments upon Highways, Streets, 

built 1n the streetsn The entire Act is of interest: 
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F□rasmuch as divers incumbrances and incr □achments 

have been made in and upon the common roads, highways, 
and streets heretofore l.aid out in several towns within 
this province; for redress whereof,-

Be it enacted by the Lieutenant-Governour~ Council 
and Representatives in General Court assembled~ and by 
the authority of the same~ 

·rhat henceforth no edifice, building or fence 
whatsoever shall be raised erected, built or set up in, 
upon, or over any of the said roads, highways, streets, 
lanes or alleys, in any town within this provj.nce, or 
any part of ar,y of them, whereby to streighten the 
passage, or any ways lessen the full breadth of any such 
roads, highways, streets, lanes or alleys; and if any 
edifice, building or fence whatsoever shall be raised, 
erected, built, or set up, upon, in or over any such 
road, highway, street or alley, contrary hereunto, every 
such edifice, building or fence shall be deemed and held 
to be a common nuisance; and the court of general 
sessions o·f the peace for the county in whict1 such town 
doth lye, upon complaint, and making out the same before 
them, are hereby impowred to order and cause such 
edifice, building or fence to be taken down, demolished 
and r~mO\/E~d ~1 eT1t1 al r.io to c..;;:=.u.i-s.E• to b(-:-::• t,..E:HHJVEH"J Ed l su.cr1 

incroachments or incumbrances as heretofore have been 
made, upon, in or over any common road~ highway or 
street as aforesaid 5 and the charge thereof to be 
answered and paid by di.sposing □i so niuch of the 
materials as shall be necessary to satisfy the samec 
provided, nevertheless~ that this act shall net be 
intended or construed t □ intend the prohibiting of the 
setting up of any conduit, watch--house, cage or stocks, 
for publick use in or upon any highway or street within 
i:Hl'-:/ town .. 

Illegal obstructions were to be removed by order of the 

county court and costs paid by the sale of the materials 

removed .. Conduits, watch houses, cages and stocks were 

exempted from the law; confinement in the latter two on 

public roads were standard punishments of the period. 

In 1709-10 Chapter 5 improvements in sanitary techniques 

resulted in a new additj,on to the l.aws: No one was to dig up 

a higt1way for the purpose of laying □r repairing a drain 
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unless tt1ey received permj_ssion fron1 the selectmenn 

shilling fine was specified. 

1734-35 Chapter 2 contained more additions and changesn 

Builders were to pay the cost of removal of obstructions 

(apparently sale of the material from these was not covering 

the bill in some cases)n Existing fences were to be assumed 

to be the boundaries of streets unless the fence owners could 

prove otherwisen If a fence was moved closer to a street or 

highway, selectmen were to be notified and ·to determine if an 

encroachment had been created. 

These regulations restricting encumbrances are hig~1ly 

locational and are forerunners of later density requirements. 

Land-L1se conflicts are obvious; travel alor1g roads becomes 

i11convenient or impossible when things are bL1il·t in those 

roads~ The prohibiting of construction in the streets is not 

a far cry from requirements that construction be set back 

from the streets, and has a distant connection with such 

contemporary regulatior1s as those requiring limits on t~ie 

percentage of a lot that can be built" 1 ~ 
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18. An interesting carollar·y to the encumbrance laws involves 
the enactment of a law cor1cerr1ing street ].amps. In 1·773-
74 Chapter 12, selectmen in Boston were authorized to 
set up street l.amps wt1ere these were deemed beneficialq 
Thi:"? S(-21 ectmen t-'ller-E.--! -:-:d 1:;;.o pt-"?r·m:i. tte•d to 11 t.ake c.lown or f"EH"nD\/e 

any post~ or sign thereon, or that now or hereafter may 
be f:L>i(,?d,." ~ 11 :i."F they decide•r.J that tht.:!?- post or s:i.gn 11 t:t?r1ds 
to i nbar·ct-2pt ot· any ~~Jays l. &:is;sen -t:hE· 1 :i. qht II from the 
l -i?..mp::; .. 

Th:i.s is a. i'"i::li'"i-!• e.\;<ampli•?. of the Gener..::il Coi..tr·t l'"e~.ponding to 
a technological advance with a new law. It may also be 
the first exampl.e of the General CoL1rt legislating for 
adequate ligt1t, still an objective of the Zoning Act .. 
The notion that net only Roads but al.so light could be 
E":ncu.rr,bei'"Ed ·;:;e.1e:~:ms ver··y ~::-ophist:i.c.;::tt.E•c:l fc:i1·- the 1'700'~:-5- .. 



CHAPTEH VJ.II 

The General Court of the Massachusetts Bay Colony began 

enacting laws that related to land-use in the 1630's and 

continued to do so throughout the colonial period. f1l though 

influenced by English law, the General Court was also willing 

and able to adapt its laws to American conditions. 

The land-use laws enacted paralleled the economic 

development of the olony. Early legislation tended to have 

an agricultural focus~ As parts of the colony became more 

urban, land regulation developed a more urban focus as 

evidenced by the appearance of the Boston Building Code and 

the first General Court nuisance regulation in the 1680's. 

Perhaps the most far-reaching legislation stemmed from 

the empowerment of towns to order many of their own affairs, 

which ~esulted in many and varied local controls over land-

L.l St-2,. The General Courts also granted limited empowerment to 

counties over land-use issues of regional importance and as a 

check on t □ IJ·Jft dec.:\.;_:!j:i. □ns <:;t·ffE•ct:i.nt;:;1 local pr~ □ p.E~r~ty C:H-"Jnei'~s .. 



Some of the earliest statutes relating to land-use 

involved the separation of cropland and grazing land. The 

legal attempts to encourage spatial segregation of these uses 

bears a primitive conceptual similarity to zoning. 

Later, the General Court enacted a number of laws 

designed to deal with the threat of fire. These 1 av-Js 

included a building code as well as locational controls over 

rebuilding that can be seen as a form of urban renewal for 

burned-over areas. 

Nuisance laws were enacted in which classes of 

businesses were segregated from other uses. 

some similarity to zoning. In the case of taverns, controls 

of not only location but al.so qt1antity were legislateda 

Road laws contained a number o·f elements closely related 

Regional concerns were an issue 

in higt1way construction~ Road planning was authorized at the 

coi1nty and local J.evels. Concerns over property takings were 

addressed in tt,e laws. Laws regulating local roads included 

early subdivision controls~ Laws preventing obstructions in 

the roads encouraged spatial separation and presage modern 

set·-back requirements. 

The colonial legislation described in the previous 

of land-use that has continued to evolve to the present. The 

debt that American planning owes to 19th Century European 

µtaLtic~s has frequently been cited bv historians, but there 

is also a domestic heritage that has not been sufficiently 
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Indeed, many elements found in modern zoning, 

subdivision~ and other land-use controls existed in 

Massachusetts over 300 years ago. 

It is clear that General Court lawmakers had an 

understanding of the need for locational controls that 

characterize much later land-use regulation~ Fr· orn th E• 

agricultural concerns that prompted fence and livestock laws 

to the more sophisticated urban worries that were behind the 

implementation of nuisance laws, the General Court knew that 

there are 'right • and 'wrong places for certain land uses~ 

Evolution of ~~E•qulatic:ms 

Town arid General Court records indicate a pattern 1n the 

evolution of the laws. As a general rule, actions in 

individual cases are found in the earliest town records, such 

as those ordering specific butchers to dispose of their 

refuse properlya As individual cases became more and more 

common~ the selectmen often reacted with a general order 

regulating a group or type of activity. 

appeared often enough in the towns and was considered to be 

sufficiently important, the General Court would eventually 

enact legislationu 

Often the new General Court statutes were found to be 

unworkable for some r·eason and were subjected to a series of 

modifications until they proved practj.caln Several types of 

modifications were typically made to the statutes~ 

The establishment or increase of penalties for non--
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compliance was commonti The laws were found to be worthless 

if they did not contain an effective element of coercion~ 

The laws were frequently changed to include potential 

problems as well as existing ones. l"his is illustrated by 

the laws concerning road obstructions, which were originally 

aimed only at existing structures but were later amended to 

prohibit future obstructions. Reactive laws were thus made 

proactive~ 

Laws which were too broad were limited. The Boston 

building code~ for e~ample, at first tried to encompass every 

building in the city, but was later amended to exempt smaller 

buildings and t □ allow different standards for buildings on 

Rules without exceptions were found to be 

impractical and unfair. 

Other examples could be cited~ The main point is that a 

process of legal evolution occurred in which Bay Colony land-

use laws were enacted in response to emerging problems and 

altered to more effectively solve those problemsu The laws 

were not static, and the process of their evolution has 

continued to the present. 

Comparisons to Modern Requlation 

A number of similarities exist between modern and 

colonial Massachusetts legislation~ These are apparent both 

in the reasons the laws were enacted and in the techniques 

employed in the laWSn 

The reasons for implementation of these colonial land-
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use controls resemble their modern counterpartea The 

introduction to the current Massachusetts Zoning Act includes 

the following purposes and objectives: 

-to lesson congestion in the streets; 
-to conserve health; 
-to secure safety from fire. :t 

The concerns for health, safety, .I.. !... ·- .r .. 
LI lctt.. 

motivate state land-use actions today are not new: thQ== 

color1ial statutesn 

The basic reasons most of the regulations were enacted 

are faiFly simple. In almost every case examined there 

existed some clear or implied physical threat to persons or 

Fencing regulations were mainly enacted ta prever1t 

crop destruction, fire regulations obviously relate to the 

protection of persons and property, health concerns were a 

major consideration ir1 nuisance law~ and road encumbrances 

represented a safety problem (as well as a general 

inconvenience) to travelers. 

In addition~ some of the colonial statutes were clearly 

intended t □ encourage orderly development~ 

for· local and regional road planning and the ·urban renewal 

provi£ions in the fiFe laws are obvious examples. 

for efficient spatial organization thus were motivating 

factors for some Bay Colony laws. These considerations are 

The techniques used to achieve locational controls were 
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also s1m1lar to modern planning techniques. Setback 

requirements, construction materials laws, street layout 

standards, and many other techniques exist in some form in 

the colonial statutes. Ancestors of such supposedly recent 

developments as linkage payments are found in some laws. 

Other elements of modern land-use regt1lation reflect 

colonial practices. The use of fines to compel compliance, 

the authorization of local citizens to hear appeals and make 

land-use decisions, the power of appeal to the county courts, 

and the inclusion of legal protection for private property 

rights (such as grandfathering and compensation requirements) 

are among the many elements of the colonial laws still 

extant. 

There dr·=, however, major differences in the scope of 

colonial and modern land-use legislation. Although much 

coloni~l law may be classified as 'land-use· law, there is 

little indication that the colonial lawmakers had a notion of 

land·-use as a general concept. 

On the whole the General Court was reacting to the more 

obvious public welfare concerns associated 

inappropriate land-use~ Colonial laws usually represent 

specific reactions to specific problems; pigs in the corn~ 

for exampleu The piecemeal approach taken to these problems 

was limited and basically reactive~ 

Current regulations~ such as the state Z □nirig Act, are 

designed to address a broad range of problems and to be 

proactive~ The problems addressed in individual colonial 
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statutes: fire~ nuisance~ road encroachments, etc,,, are all 

addressed to some extent in the Zoning Act. There is focus 

in modern legislation on future development that is much more 

sophisticated than the often vague and limited planning 

elements of colonial legislation. The 'big picture· is 

missing in colonial laws. Colonial laws, even those which 

are fairly broad like the ~tu~i~iu11~ for rebuilding burned--

over areas, are not comprehensiveu No legislative attempt 

was made to view land-use as a whole. 

Some of the reasons for the limitations of colonial 

land-use legislation relate to technology. Colonial 

Massachusetts was pre-industrial, with no factories in the 

modern sense, no automobiles, and no raili~oads. Existing 

uses tended to be compatible, so the scope of regulation was 

low in comparison to modern legislation" l'he lawmakers of 

early Massachusetts would probably not have perceived a need 

for truly comprehensive land-use laws or plar1ning, even if 

there had b=er1 a notion of these things. 

Modern technology has greatly increased the potential 

for conflict between land uses; modern science has increased 

the understanding of those conflicts~ There is a vast 

qualitative difference between a pig in the garden and a 

factory in a residential area. Modern regulatory planning 

can be seen as having been driven, to a certain extent, by 

the industrial revolution. The land-use problems stemming 

from technological/industrial development have prompted 

complex ar\d comprehensive regulatory solutions. 



Massachusetts land-·use law has evolved considerably from 

the relatively simple locational controls found in the Bay 

Colony statutes. Modern land-use regulation has relied 

heavily on zoning for cont1~olling spatial orgar1ization. 

Recent trends are changing the picture. There is a shift 

back to more compatible uses as heavy industry leaves the 

country and service industries increase, and as new 

technologies enable the reduction of conflicts between 

Traditional zoning has come under attack as 

inappropriate for current conditions~ Regulatory techniques 

allowing mixed uses and increased densities are becoming more 

popular· .. Locational controls will no doubt continue, but in 

subtler forms than traditional zoning. Increasing reliance 

on such techniques as performance standards rather than the 

strict separation of uses produced by zoning may result in 

the land-use patterns of the twenty-first century bearing 

more similarities to the patterns of the 1760s than to the 

patterns of the 1960s~ 

.: .!. 
J. '-

Whatever the future brings for Massachusetts land-·11se~ 

VJ:[. 11 involve extensive regulatory guidance~ 

actions will have much to do with shaping that future~ The 

regulatory techniques employed will represent a continued 

evolution of Massachusetts legal traditions that began in the 

sixteenth and seventeentt1 centuries~ 
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Note_ 

L Massachusetts General Laws, Chapter 40A, p~ :i. :i." 



rn)GCESTIOi\!Ei FDR FIJRTHEF/ RESEAi'<CH 

The examination of colonial General Court records 

reveals many potential areas of research in the history of 

Massachusetts land-use regulation" This study has merely 

scratched the surface of some of the more obvious areas. 

Listed below are four general topics which were r·ejected as 

beyond the scope of this study but which would surely provide 

valuable material for further research~ 

which allows public dLL=~s to hunting and fishing areas 

across and on private land continues to inflL1ence 

Massachusetts property rightstl Victor Fr~nkel's Law of 

Seashore, Water~ and Water Course~ provides an excellent 

starting point for the study of the Great Pond Act. 

pl.aces particular emphasis on the three and a half centuries 

of case law that have attempted clarify the Act's details 

(listing, for example, 35 Supreme Judicial Court cases tt1at 

investigated the definition of high and low tide in the 

context of the Act)a In addition to the Great Pond Act, many 

other colonial laws deal with access to public and private 

land for such purposes as gathering wood or graz1ng 

1 i VE•StDC k., A examination of the history of public a~L~ss 

regulation in Massachusetts might be of interesta 

Public Facilitiesa Throughout the colonial period, the 

General Court mandated and regulated the construction of such 

things as schools, meetinghouses, bridges, animal pounds, 



prj_sans, and poort1ouses in the towns and counties. 

often done in the face of local resistance due to financial 

cDnc:er·n-3 or the 11 not in iny tJackyeu•-ij II att.i tu.rji;:-:!~5 that 

frequently crop up today. A study comparing colonial. and 

modern approaches to siting and funding public facilities 

Property Ownership. Real estate laws in the Bay Colony 

were extensive and complex. Volumes could be written on the 

relationship of these laws to land-use practices. The 

relationship of colonial land inheritance laws to devel.opment 

patterns, for example, would merit major researc:hn 

Environmental Legislati □nn Much General Court 

legislation had an environmental slant prior to the 

To cite just one area of interest, the General 

Co0rt often er1acted legislation t □ prevent erosj_on in Coastal 

areas as when it restricted grazing in the area of Sesuit 

Harbor (now in Denr1is) in 1761u 2 A detailed description of 

these early envj.ronmental actions would be a useful addition 

These four areas of research are only a small portion of 

those possible. Any examination of the Bay Colony laws will 

reveal many more. For those who believe the study □f the 

history of land-use regulation to be of value, the colonial 

records provide a wealth of research topics~ 



Laws and Liberties, p. 
2. 1761-62 Chap·ter 31~ 
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founcl in Cushing," .. rhe.~ La.ws and L:i.tiertif~S cJf MEt~-;sachu_f::;,ett.s.L 
1 lS4 :t .. -16'? 1. 

11 Tot,•Jn·-sriips,. 11 To~~Jns empoi,-._ier·ed to c:hoo~;e Sf.-?lect1ni::0-r1, n1• .. de1· ... 
their owr1 affairs .. 

11 Cou1,..ts., ll County courts established .. 

0 H:Lgh1A1ay12~~; .. 11 County c:oui··ti..:; iJrder-t.":::•d to li:t··-/ iJut common 
highways, settle damage claims. 

:L(::,i./.:1. 

11 Bounds of To~"'.1r1s and Pe1,..:=-:::.ons .. 11 

boundaries annually" 

J.61.!-2 

.!.. .•. 
Ll .. J 

1{:'.jf.!.5 

lay out. 

Earliest fence laws .. 

11 In-keepers, Tipling, Drunkenness.!1 Public houses regulated .. 

:1.647 

County Courts ordered t □ arrange removal of 
obstructions in common highways. 

Indian fields exempted from fencing requirements. 

:!.f.:.48 

Counties allowed to arrange construction, 
maintenance of bridges. 
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°Cattle .. C:Oi·-·n·fielch:;,. 1:=e:·nceF.:-g 11 
·.i 

11 Di'-ovt-:-H'-s .. 11
, 

11 Pou.nd .. 0
" 

[!~3t,·,.1inf.-?d 
11

" otheirs;,. i0in:i.mal conti·-ol and fencinq rt2gu.lE\tions .. 

Rural fires prohibited in certain months .. 

Pt!' .. scln ciu t 1 a1.·-.sed .. 

Counties ordered to build hoi1ses of 

16cSO 

1 'To1tJnships .. i; !\~EH4 -! local r!Z2sidentiE(l const1,..uct:i.on t-E•quir~2d to 
be approved by selectmen or rights of common forfeit~ 

:t6-72 

11 In-·kt:E•pei'"S,1 01·-c!inar:i.es .. ·ripl inq" Dl'-unkenn 1E:~,;;;., 11 

regulation of public houses and their patrons .. 

:f,,:~;79 

11 1\lt-::~4J Buildingi~.:- .. n Fi1' .. '2,t:. Boston building code .. 
ordered to be of brick or stone .. 

16BO 

1iNew Buildings .. 11 

thr .. ef:J \/F~ai,-s., 
Boston building requirements suspended for 

Boston building requirements reinstated .. 

Butchers ordered not to throw waste in streets. 

II .. Acts and Resolves~ 

:l692--9::::; Chaptei,.. 1.-~.~ 0 P1n P:ct +cH- Bt..d.1ding i,,,Jith Stone cw- Br-ick 
in tt,e Town of Boston~ and Preventing Fire~'1 Boston building 
code expar1ded~ Provisions for rebuilding unbuilt and burned­
over area~. Some timber buildings permitted by license. 
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:Ll::,c;,:,;;·:--93 Cha.pi':.EiT 2:1" nP1n (~ct +or· Pr-E•VE:nt.tc,n of Common 
Nuisancesu 11 Locations of slaughterhouses, tanneries, and 
stills regulated. 

1/.::,'7'::::; .. -9.4. Ch5r.ptF.:?f. 6u 11 ?:1n {.;ct fDl,.. Highi,.-..iays·, .. !! HifJ1'11;,Ja•.,- lat,\!·::; 
expanded. County powers over highways increasedu Surveyo~s 
(and everyone else) allowed to remove local road 
Dl::i-r::i-truc. ti on~;; .. 

Preventing of Common Nuisances .. 11 Jail terms specified for 
failure to comply with nuisance regL1lations .. 

1,-sc;-g Chaptt::.1r 2u 11 An Act to Pi'"EVf-:'.•nt InCF"(Jachment.s u.pCjll 

Highways, Streets, &c. 11 Future road obstructions prohibited .. 

1698 Chapter 10 .. 11 An Act for the Inspecting and Suppressing 
of Disorders in Licensed Houses &c. 11 Locations of public 
houses regulated. 

1699-1.700 Chapter 24. 
Building with Stone or Brick in the Town of Boston. " 
Building regulations amended. Reduction of some penalties, 
increased licensing power given to governor. 

1708-09 Chapter 4. 11 An 10.ict in Addition tc) and r::::<pli:1nation of 
the Act for Prevention of Common Nuisancesq 11 Leather 
dressers defined as curriers for nuisance purposes. 

1.709-~·:I.O ChaptE,1'" ~5.. 11 ~\n Act fDl'" Re~Julat.ion of Draj.ns .::,nd 
Common Shores. 11 Drain construction regulated in roads. 

:1.7:LO~~·:t 1 Chapte1-~· 13., 
11 f~n Act F□I'- E~}~p1~·:,j.n:i.ng cu·1d Enl,::]rqinq of 

the Peet for· F'r~event:i.on of Common Nu.isancE~So " Definition 
of nuisance activities expanded and clarified .. Locatior,s of 
nuisance activities allowed to be changed as needed by towns .. 

1710-:Ll Chapter 11 .. 11 An Act for Granting unto Her Majesty an 
Excise upon Wines, Liquors and Other Strong Drinks, sold by 
Retaile. 11 Set limit of one public house per town in n □n-· 

mEi.r·i ti 1T1e to~Jnr:; .. 

171::~; ..... 1.·~l Chapt.e1,.. t.,., 11 i:::1n hddit.iDn 
E~ntitl(-::!d ··Pin Pict -for Hight·\!ays .. ' 11 

towns to construct private ways" 

to the Law of This Province, 
Counties allowed to require 

:t "/'..":::7 Chaptei·- 1" '' Pin 
?-\ct for· l·-lighi,,Jays .. 'H 

p:--i V-Eite i•J2~YS:,,. 

Act in Addition to an Act 
Town meeting empowered to 

Enti tl E·d 
appr .. ove 

1 )''.:2.8--·29 Chapt(-2i'~ ;:j., 1'i'...)n {~c:t. in Pidrji ti Dn to Cln P-:c:t Ent:i. tl (~•d 
'An Act for Providing of Pounds. ' 11 £10 fine specified if 
towns fail to build pounds. 
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Relating to, and for Preventing of, Encroachments~ " 
Builders ordered to pay costs of removal of road 
obstructions. Existing fences defined as street boundaries. 

l.734-35 Chapter 7. 
Addition t □ an Act 
Ti::i,,~.:nsh i ps., 
bounds~ 

, " 

1740-41 Chapter 19. 

11 An (4ct 
E::nt it l E~d 

in Explanation of and in Further 
11 An Act fo1'" thE• Fl'.i?.qu.li::tt:i.n~;i of 
for towns that fail to go the 

11 An Act in Further Addition to an Act 
forM F~egula.ting cif F·E•nct::s Z..:c .. 11 De~;ci,..iption o+ 1rJhic:h i~Jat.e1,.. 
bodies are sufficient to eliminate the need for fences. 

171l1••M•.•-1-2 Ch,::iptt~r· 
Heretofnr·e M.i:'lde 

'.:::'. :l " u An Act in Addition to the Several Acts 
to Common l\lui sanct:~s .. 11 Pot.tt::.•r· i.::; 

kilns regulated as nuisances. 

1742MM.4::;; Ch~:tpter· 2:3_ 11 (.~n i'..)ct for· L:lrantin~J to Thom~~-s:. Symffit:;;!::i 

the Sole Privilege of Making Stone-Ware. 11 Monopoly of 
kilns established through u5e of nuisance law" 

1"/46M-47 ChaptEii·- 10.. 11 r::.)n Pict in FLtfMther· P1ddition tQ an Pict 
Er1titled 'An Ac·t for Hiqhwavs" • 11 Towns permitted to regL1late 
construction of roads to non-original lots., 

175.::>-~37 Ch-:Iptei·- 1t:L. 11 P:n P:ct in Ptddit:i.iJi1 to a.n ?k:t Entitl~c:i 
'An Act for Highways. ' 11 Disinterested freeholders specified 
for cot1nty road committees. 

1759-60 Chapte~ 30. 11 An Act ·for the Prevention of Danger and 
Inconvenience in Rebuilding that Part of the Town of Boston 
thi::tt tiJais L.atc~].y· Consumed b·y' Fit,..i?. 

11 
:~3izE•S of build:i.ngs; 

regulated tinder Boston bt1ildj.nq code. 

1760-61 Chapter 9. 11 P-:n P.:ct for· F:ebu:i.lc!:i.ng that Pa1,..t of the 
Town of Boston which Was Laid Waste by the Late Fire and for 
Pt ... E•\iE•nting i:·ir-e! in that. Tot•Jn in the Futut,...E• .. ii LiJc:ic1den 
structures allowed on Boston wharfs .. 

:L T/:::;; ..•. 74 Chapts•r· :1.'.,"2. ur:-::,n P1c::t for- i:~:es1u.:t-?.~ting L.arrq:-,s,. 11 

Regulation of signs that obstruct light from street lamps .. 
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